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The Federal Family
Medical Leave Act
(FMLA) Turns 30!

SEPTEMBER 2023

The Family and Medical Leave Act of 1993
(“FMLA”) is a federal law that requires
employers to provide employees with
job-protected unpaid leave for qualified
medical and family reasons. The law was
signed by President Clinton on February
5, 1993. Enforcement of the law began six
months later, on August 5, 1993, thirty
years ago last month. This month, we
look at some of the FMLA’s key
protections and general points to keep in
mind. If you have a specific question,
please contact your professional staff. 
Overview: The FMLA is a landmark civil
rights law that protects employees who
need to take leave for a qualifying
reason. Before the FMLA, employers
could and did fire employees for
requesting time off to care for their own
serious medical condition, to care for a
relative with a serious medical condition,
or to bond with a new child.
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 It is hard to overstate how important it
was for this leave to become protected
under federal law. 
At its core, the FMLA recognizes
employees have a life and obligations
outside of work, and it is unreasonable
for employees to have to choose
between their job responsibilities and
their health or their family’s health. 
The FMLA had a significant impact
ensuring equality for women in the
workforce, at a time when it was
becoming more common for women to
advance their own careers in a wider
range of occupations. 



To balance the demands of
the workplace with the needs
of families, to promote the
stability and economic
security of families, and to
promote national interests in
preserving family integrity.
To entitle employees to take
reasonable leave for medical
reasons, for the birth or
adoption of a child, and for
the care of a child, spouse, or
parent who has a serious
health condition.
To accomplish the purposes
described above in a manner
that accommodates the
legitimate interests of
employers.
To accomplish the purposes
described above in a manner
that, consistent with the Equal
Protection Clause of the
Fourteenth Amendment,
minimizes the potential for
employment discrimination
on the basis of sex by
ensuring generally that leave
is available for eligible
medical reasons (including
maternity-related disability)
and for compelling family
reasons, on a gender-neutral
basis.
5.To promote the goal of
equal employment
opportunity for women and
men.

Purposes:
The bill then sets forth the
purposes of the FMLA:
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The number of single-parent households
and two-parent households in which the
single parent or both parents work is
increasing significantly.

It is important for the development of
children and the family unit that fathers and
mothers be able to participate in early
childrearing and the care of family
members who have serious health
conditions.

The lack of employment policies to
accommodate working parents can force
individuals to choose between job security
and parenting.

There is inadequate job security for
employees who have serious health
conditions that prevent them from working
for temporary periods.

Due to the nature of the roles of men and
women in our society, the primary
responsibility for family caretaking often falls
on women, and such responsibility affects
the working lives of women more than it
affects the working lives of men.

Employment standards that apply to one
gender, only, have serious potential for
encouraging employers to discriminate
against employees and applicants for
employment who are of that gender.

Congressional Findings
The FMLA made some important legislative
findings that were written into the bill that
ultimately became law. The findings were that:
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For the employee’s own serious health condition.

To care for a family member with a serious health condition

For the birth or placement of a child for adoption or foster care (baby-bonding). Leave must be
taken within one year of the child’s birth, placement, or adoption.

To address a “qualifying exigency” involving an employee’s family member on covered active
military duty or call to covered active-duty status.

Coverage: 

The FMLA does not grant all employees the right to leave. The employee must have been employed for
at least 12 months, performed at least 1,250 hours of service during the 12-month period immediately
preceding the commencement of leave, and be employed at a worksite where the employer employs
at least 50 employees within a 75-mile radius.
 

Leave Entitlement:

 An eligible employee is entitled to a total of 12 workweeks of leave during any 12-month period:
 

Leave to Care for an Injured Service Member: 

Added to the FMLA in 2010, qualified employees may take up to 26 weeks of leave in a single 12-month
period to care for an injured, covered service-member with a serious injury or illness if the employee is
the spouse, son, daughter, parent, or next of kin of the covered service-member. 
This 12-month period is calculated differently than regular FMLA leave and is more beneficial to the
employee. The single 12-month period for military caregiver leave begins on the first day the employee
takes leave for this reason and ends 12 months later, regardless of the 12-month period established by
the employer for other FMLA reasons.
An eligible employee is limited to a combined total of 26 workweeks of leave for any FMLA-qualifying
reasons during the single 12-month period. Up to 12 of the 26 weeks may be for an FMLA-qualifying
reason other than military caregiver leave. For example, if an employee uses 10 weeks of FMLA leave for
his or her own serious health condition during the single 12-month period, the employee has up to 16
weeks of FMLA leave left for military caregiver leave.
This leave does not apply to the service-member, only for qualified employees who care for the injured
service-member. But the service-member may still be eligible for 12 weeks of FMLA for their own serious
medical condition.

FMLA TURNS 30!
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Inpatient care; or
Continuing treatment by a health care provider.

Family Member:

 The FMLA defines a family member as a child, parent, or spouse. 
A child includes a biological, adopted, foster, step, or legal ward child, or a child of a person
standing in loco parentis (i.e., in the place of a parent, instead of a parent, or charged with a
parent’s rights, duties, and responsibilities). A child is generally someone under 18 years of
age, or over 18 if that person is incapable of self-care because of a mental or physical
disability at the time the FMLA leave is set to commence. 

A parent does not include parents-in-law. 

A spouse includes same sex couples who are legally married in California. 

Serious Health Condition: 
A serious health condition under the FMLA includes an illness, injury, impairment, or physical
or mental condition that involves the following:

Inpatient care includes an overnight stay in a hospital or medical care facility, including any
period of incapacity (i.e., inability to work, attend school, or perform other regular daily
activities due to the serious health condition, treatment involved, or recovery therefrom), or
any subsequent treatment in connection with such inpatient care. 
Continuing treatment includes conditions that incapacitate an individual for more than three
consecutive days and require ongoing medical treatment, either multiple appointments with
a health care provider, or a single appointment and follow-up care. Chronic conditions that
cause occasional incapacitated periods and require treatment at least twice a year are also
considered “continuing treatment.” Any period of incapacity due to pregnancy or for prenatal
care is covered. Mental health issues, including substance abuse, may qualify if the
conditions above are met.
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Leave is Unpaid:
 The leave is unpaid, but employer policies often allow or require employees to use their paid leave
concurrently with any FMLA-approved absence. This means an employee is typically paid during some,
or all, of their leave of absence through the use of their own leave accruals. Whether accrued paid leave
is run concurrently is determined by the law, the employer’s leave policy, and the MOU. 

Right to Maintenance of Health Benefits and Reinstatement: 

A major guarantee found in the FMLA is that an employer must maintain health benefits during the
leave period on the same terms as if the employee were actively working during the leave period. This
means both the employer and the employee must continue to pay their portion of the monthly
insurance premiums. Also, the employer must restore the employee at the end of the leave period to
the position of employment held by the employee when the leave commenced, or to an equivalent
position with equivalent pay, benefits, and terms and conditions of employment.

Intermittent Leave: 

Under some circumstances, leave may be taken intermittently or on a reduced leave schedule.
Intermittent leave is taken in separate blocks of time due to a single qualifying reason, rather than one
continuous period. It may include periods from one hour or more up to several weeks. A reduced leave
schedule is one that reduces the employee’s usual number of hours per workweek or workday, usually
from full-time to part-time. Employees needing intermittent leave must make a reasonable effort to
schedule their leave so as not to disrupt the employer’s operations.
For baby-bonding leave, intermittent leave may be taken only if the employer agrees. For leave to care
for a sick family member, covered servicemember, or for the employee’s own serious health condition,
intermittent leave or leave on a reduced schedule may be taken when “medically necessary.” An
employee can also take intermittent leave for a qualifying exigency so long as it is consistent with the
leave’s certification. 

Requesting Leave: 

An employee must request leave 30 days in advance, or as soon as practicable if the need for leave is
unforeseeable. Verbal notice may qualify. When requesting leave for an FMLA-qualifying reason for the
first time, the employee does not have to say “FMLA” specifically. But the employee will typically need to
have their health care provider, or covered family member’s health care provider, complete a
certification form and get it on file with the employer. If an employee later requests additional leave for
the same qualifying condition, the employee must specifically reference either the qualifying reason or
the need for FMLA. Employers may also request more information, so long as the inquiry does not
require the employee to reveal medical information.
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Certifying Leave: 

In most cases, an employer should request that the employee furnish certification from a health
care provider at the time the employee gives notice of the need for leave or within five business
days thereafter. In the case of unforeseen leave, an employer should request certification within
five business days after the leave commences. When the leave is foreseeable, the employee
should provide the employer with certification before the leave begins. If this is not possible, the
employee must provide the requested certification to the employer within the time frame
requested by the employer (the employer must allow at least fifteen calendar days after the
request).An employer must give the employee seven calendar days to cure any deficiency. If the
employee fails to cure the deficiency, the employer may deny the FMLA leave.
For the employee’s own serious health condition, the certification includes information regarding
the health care provider’s area of specialty, the date the employee’s condition commenced, the
probable duration, and the amount of leave needed. For leave to care for a family member, the
information the employer may request is more limited, but the health care provider must say the
employee’s participation is “warranted.” An employee may agree to allow the employer (e.g.,
Human Resources, a leave administrator, or a management official) to contact the provider to
authenticate or clarify the certification. Authenticate means verifying that the provider
completed and signed the form. Clarification means to understand the handwriting or the
meaning of a response. Under no circumstances may the employee’s direct supervisor contact
the provider. 
If the employer has reason to doubt the validity of the certification, the employer may require, at
the employer’s expense, that the employee obtain the opinion of a second health care provider
designated or approved by the employer. Employers are required to provide employees with
copies of the medical opinion upon the employee’s request within five days, absent extenuating
circumstances. Employers may require periodic recertification of a serious health condition. In
some cases, this means as frequently as every 30 days, but generally it means once every six
months. 

Other Protections: 

An employee’s use of FMLA leave cannot be counted against the employee under a “no-fault”
attendance policy or be used as a negative factor in employment decisions, such as hiring,
promotions, or disciplinary actions. The FMLA also requires employers to keep employee medical
records confidential and maintain them in separate files from more routine personnel files.
However, the employer may inform supervisors or managers of an employee’s need to be away
from work, or if an employee needs work duty restrictions or accommodations.
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Specific Calculations: 

 The FMLA has several finer points when it comes to various calculations. For example, the FMLA
permits employers to choose the 12-month period for determining the employee’s leave
entitlement. It may include a calendar year, a fixed 12-month period for all employees (e.g., a fiscal
year), 12 months measured forward from the first date leave is used, or a rolling backwards 12-
month period from the date leave is used.  Under the “rolling” 12-month period, each time an
employee takes FMLA leave, the remaining leave entitlement would be the balance of the 12 weeks
which has not been used during the immediately preceding 12 months. Also, an employer may
retroactively designate leave as FMLA if the employer later discovers the leave was for a qualifying
reason. If a holiday occurs within a week taken as FMLA leave, the whole week is counted as a week
of FMLA. 
The FMLA also places limitations on employers. For example, an employer may not count FMLA
leave in shorter increments than used for other forms of leave (e.g., an hour increment). Also, if an
employer closes operations for a week or more (e.g., between Christmas and New Years), the
closure days do not count against the employee’s leave.

Enforcement: 

The Department of Labor’s Wage and Hour Division enforces the FMLA for all private, state, and
local government employees. It will investigate complaints, and if violations cannot be resolved,
the DOL may bring legal action in court to compel compliance. An employee may also be able to
bring a private civil action against an employer for violations. Generally, any lawsuit must be
brought within two years of the date of the violation (three years if the violation is willful). If you
believe your rights were violated, contact your employee organization’s professional staff first to
see if it can be resolved more efficiently, either informally or by a grievance. Grievance time limits
are often within seven to fourteen days, so do not wait.  

State Law: 

The FMLA was so ground-breaking that California modeled its own state law off the FMLA. Known as
the Moore-Brown-Roberti California Family Rights Act of 1993 (“CFRA”), it advanced many of the
same basic protections, but there are some important distinctions between the two. Another major
difference is that CFRA does not include pregnancy or related medical conditions within the
definition of serious health condition. 

 

\
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State Law:

An amendment passed in 1978 to the state Fair Employment and Housing Act (FEHA) required
employers to provide unpaid job-protected leave to employees disabled by pregnancy
(known as pregnancy disability leave, or “PDL”) for up to four months. The FMLA runs
concurrently with PDL. 
Typically, FMLA and CFRA run concurrently, too, but not for pregnancy-related medical
conditions. This means a pregnant woman could take leave for her own pregnancy under the
FMLA and PDL and then, once that time is exhausted, be eligible for 12 weeks of baby-bonding
leave under CFRA. In total, a pregnant woman may qualify for approximately 4 months of
leave for her pregnancy under the PDL (this includes the 12 weeks of FMLA that runs
concurrently with PDL) and then 12 weeks of baby-bonding under CFRA, for a total of seven
months of job-protected leave (with health benefits maintained). A spouse may be able to
take 24 weeks of leave – 12 weeks of FMLA to care for the wife during or after the wife’s
pregnancy, and then 12 weeks of baby bonding leave under CFRA after the child is born and
after exhausting FMLA leave to care for the wife.
Like FMLA, CFRA initially applied to public sector workers and employees at large companies.
However, SB 1383, signed by Governor Newsom in 2020, dramatically expanded CFRA’s
protections to cover all employers in the state with five or more employees. This means many
California employees who do not qualify under FMLA now get CFRA’s benefits.SB 1383 also
eliminated CFRA’s limitation on the amount of leave parents may take for baby-bonding when
both parents work for the same employer, and it added qualifying exigency leave (like what
FMLA provides for). The legislation also expanded the definition of covered family members to
include a domestic partner, grandparent, grandchild, sibling, or parent-in-law, which means
an employee covered under both CFRA and FMLA would still have FMLA leave available after
taking CFRA to care for one of these family members.
Two laws which took effect in January 2023 expanded CFRA even further. AB 1041 allows employees to
take CFRA leave to care for a “designated person,” which is an individual identified by the employee
who is related by blood or whose association to the employee is the equivalent of a family relationship.
An employer can limit an employee to only one designated person per 12-month period. AB 1949 allows
employees to take 5 days of bereavement leave upon the death of a family member. The leave is
unpaid, but the law authorizes employees to use other leave balances available to the employee,
including accrued and available paid sick leave. An employee is defined as a person employed by the
employer for at least 30 days prior to the commencement of the leave. The leave must be used within
3 months of the date of death. Family member means a spouse or child, parent, sibling, grandparent,
grandchild, domestic partner, or parent-in-law.
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News Release - CPI Data!

The U.S. Department of Labor, Bureau of Labor Statistics, publishes monthly consumer price
index figures that look back over a rolling 12-month period to measure inflation

3.2% - CPI for All Urban Consumers (CPI-U) Nationally
 
3.5% - CPI-U for the West Region 

2.7% - CPI-U for the Los Angeles Area 

2.9% - CPI-U for San Francisco Bay Area (from June)

3.4% - CPI-U for the Riverside Area 

4.3% - CPI-U for San Diego Area
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You’ve got questions? We have answers!

 Questions & Answers about Your Job

Each month we receive dozens of questions about your rights on the job. The following are
some GENERAL answers. If you have a specific problem, talk to your professional staff. 

Question: Our HR staff is talking about
our VEBA (Voluntary Employees’
Beneficiary Association) and PEHP
(Post Employment Health Plan).
Maybe this is a dumb question. What
is VEBA and PEHP? No one can explain
it to me.

Answer: VEBAs and PEHPs are
employee benefit plans. A VEBA is
authorized under Federal tax law as a
form of trust fund whose sole purpose
is to provide employee benefits.
Among the types of benefits a VEBA
may provide for are insurance benefits
(like medical, life, and accident
insurance), childcare costs, employee
continuing education, legal services
costs, sick and vacation pay,
supplemental unemployment benefits,
and training benefits. VEBAs are
pooled accounts that cannot be set
up solely for the benefit of a single
individual.  A PEHP is a form of VEBA.
The VEBA trust owns 

and protects the assets for the
exclusive benefit of plan participants
and their qualified dependents. Plans
are funded by the employer,
employee, or both.
A PEHP is a defined-contribution
health reimbursement arrangement. It
allows for money to be set aside to
fund post-employment health care
costs and premiums.Like with HSAs
(Health Savings Accounts) or Deferred
Compensation accounts, the funds
are set aside while you are employed
and can be invested. The contributions
and earnings can then later be used
to pay for future health costs after
retirement. PEHPs can also be funded
by leave cash-outs upon separation
of employment.
With PEHPs, a retiree submits a claim
for reimbursement from the plan for a
qualified post-employment medical
expense as defined by the Internal
Revenue Code. 
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You’ve got questions? We have answers!

Examples include health premiums,
Medicare Part B premiums, Medicare
Supplemental premiums, qualified long-
term care premiums, and out-of-pocket
medical expenses such as prescription
drugs, eyeglasses, and co-pays.
Companies that administer 457 Plans –
like Nationwide and Mission Square – also
offer PEHPs.

Question: Our Director is selectively
applying and enforcing one of our
department’s policies.Two co-workers
are being allowed to violate the policy.
Everyone else, including myself, is being
told we must comply with it or face
discipline.I don’t think that’s fair. I want
our employee organization to contact HR
and tell them this is happening and
request that the two employees who are
violating the policy be disciplined. Is this
something the employee organization
can do for me?

ANSWER:  The employee organization’s
role is to represent employees who are
facing discipline, not to inform
management about employees who may
be violating an employer’s policy.HR is
responsible for enforcing the employer’s
policies. Any employee who is accused of
violating the policy may, as part of their
defense, raise the issue about the policy
being selectively enforced. 

That could serve as a basis to mitigate the
proposed penalty.
Keep in mind, though, that sometimes an
employer who must accommodate
employees who need religious or medical
accommodations will modify or exempt
an employee who needs accommodation
from an employer policy. Any
accommodation is typically not disclosed
to other employees. That may be the
legitimate reason why a policy is not
being applied to one person in the same
way as others, and why you might not
know of it. 

Question: I work in the police department. I
was recently relieved of one trainee and
assigned another. I met with my manager,
and explained I did not feel I could
adequately train due to being overwhelmed
with regular duties, current workload, and
staffing levels. I shared my reluctance and
concerns that I will not be effective. My
manager was not receptive. She was
contradictory during the meeting, on the
one hand saying I was not well suited, and
later saying I was a good trainer. I’m paid a
training bonus but only while actively
training a new hire. There is no screening or
merit criteria other than management
assigning it to you. Can I refuse to accept a
training assignment and bonus? Can I
refuse without being considered
insubordinate? Am I subject to discipline for
refusing to train? I am planning to meet with
the Chief. Can I bring union representation
with me?
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Answer: It depends. Ordinarily,
management has the right to assign
work. This includes training assignments.
The assignments should be consistent
with your job description. If your job
description says training others is a
requirement, then no, you cannot refuse
to train without being insubordinate. 
It may be that training is not a
requirement but is instead a perk –
something management is willing to pay
extra for (the bonus). A similar example is
bilingual pay. Sometimes translations are
not required, but management offers
more pay as an incentive. In those
situations, it may be possible to ask not to
train, but if your request is approved, this
would mean you do not get the extra pay. 
You can bring one of your employee
organization officers with you to meet
with the Chief. Under Gov’t Code §3502,
public employees have the right to
representation “on all matters of
employer-employee relations.” This
includes discussing reassignment of the
duties with the Chief. 
The goal should be to explain why you
think the training assignment should be
reassigned and acknowledge this means
you will not get the extra bonus. If you
know a co-worker who is qualified and
interested in the assignment, you might
raise this too. 

  

You may also ask the Chief if some of your
regular duties can be reassigned or
prioritized so you can better accomplish
both your regular work and the training.
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HELP is dedicated to assisting and promoting our youth and members in our community to reach their
highest level of potential. Higher education enables individuals to expand their knowledge and skills

and improve one’s quality of life. To assist and promote our youth and members reach their full
potential, HELP has created our annual Delores Autry West Scholarship. The HELP Scholarship is only

available to registered HELP members & their children.
CLICK HERE TO APPLY

SCHOLARSHIP

https://helplac.org/help-scholarship/
https://helplac.org/help-scholarship/
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In Need of Legal ADVICE?

HELP is delighted to share our enthusiastic
endorsement for the exceptional services provided
by the Law office of Edgar Saenz. As a highly
reputable and dedicated attorney, Mr. Saenz
specializes in Trusts and Estates, offering
invaluable expertise in areas such as Revocable
Living Trusts and Incapacity Planning.

In the complex world of Trusts and Estates, Edgar
Saenz is a guiding light. His comprehensive
understanding of the legal intricacies surrounding
Revocable Living Trusts, Incapacity Planning,
makes him an invaluable resource for anyone
seeking expert legal advice.

If you are in search of a highly competent and
compassionate attorney to guide you through
your Trusts and Estates journey, HELP
wholeheartedly recommends the Law office of
Edgar Saenz. With his exceptional legal expertise,
unwavering commitment to the community, and
impeccable level of client care, you can trust that
you are in the very best hands.
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