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How to Keep the Employees Association 

Going Strong into the New Year! 
 

Tis the season of joy, holiday parties 

and well-deserved time away from 

work!  As year-end quickly 

approaches, we reflect on another year 

fighting for better, benefits and 

working conditions.  But, as we head 

into 2018, we also look to the 

challenges and obstacles that lie ahead.  

What can we do to keep the 

Association going strong in 2018 and 

beyond? 

Last month, we looked at one big 

threat to the Association’s existence – 

the potential loss of agency shop 

agreements and “fair share” fees.  The 

loss of revenue would directly affect 

our ability to hire good staff.  And the 

loss of solidarity weakens our ability to 

fight for improvements in 

negotiations, and to have a strong 

voice in local politics.  We’re already 

taking proactive steps to mitigate this 

and ensure we remain a strong and 

viable Association going forward. 

This month, we look at another 

challenge.  It is every bit as 

concerning, but it is less noticeable on 

a day to day bases and occurs much 

more gradually.  It is the long-term 

erosion of the bargaining unit.  How 

does it happen?  What can we do? 

Erosion of the bargaining unit occurs 

when we lose positions in the 

Association, typically to attrition.  

Someone retires, or is promoted out of 

the unit.  Maybe the person is fired, 

quits, or accepts employment 

elsewhere.  Whatever the reason, their 

position becomes vacant.  And the 

agency never back-fills it, at least, not 

with a new permanent member of the 

Association. 

Everyone understands the work our 

co-worker used to do must still get 



                                                                           www.helplac.org 

done by someone.  But who?  

Especially in the wake of the Great 

Recession, if most agencies had their 

way, the answer is not another 

permanent bargaining unit member.  

Instead, there are temps, contract 

workers, limited-term staff, part-

timers, and consultants, all doing work 

that a fellow Association member used 

to do.  Is this legal?  Should we allow 

it?  Will there be any of us left?  

Sometimes this happens because an 

agency is overtly anti-union.  Other 

times, it’s more benign.  An agency is 

squeezed financially, and they’re 

looking to contain costs.  That means 

hiring cheap labor, not someone who 

falls under a union contract, which 

provides better pay, benefits, and job 

protections. 

But the Association legally controls 

the work performed by the job classes 

listed in the MOU.  The agency can’t 

give that work to a non-Association 

member without the Association’s 

consent.  They typically won’t ask us, 

though.  We must assert our rights to 

have it filled accordingly.  

Associations are often reluctant to do 

this. 

By us acquiescing – silently, in most 

cases – the agency gets to reap the cost 

savings by hiring cheaper labor.  And 

the Association loses another member.  

Slowly, our numbers dwindle.  Most 

associations have not fully rebounded 

to the numbers they had before the 

Great Recession.  This means a smaller 

unit over time, less revenue, and 

ultimately a weaker voice in the 

workplace. 

But we CAN fight back!  Most 

agencies have internal rules covering 

vacancies, recruitments, hiring, and 

promotions.  We can enforce those 

rules by filing an unfair practice charge 

at the California Public Employment 

Relations Board (“PERB”).  PERB 

will hear legal challenges where an 

agency violates a local rule, or where a 

local rule is unreasonable. 

The Association may also object to the 

transfer of work out of the bargaining 

unit.  Under PERB precedent, the 

agency must negotiate with the 

Association over both the decision and 

the effects of transferring out 

bargaining unit work.  If the agency 

does not have adequate justification, 

we can just say no!  If they bypass the 

Association entirely, we can file an 

unfair practice charge at PERB for 

refusal to bargain.  PERB can order the 

agency to put the work back in the unit 

until negotiations are completed.  This 

includes exhausting any impasse 

procedures. 

We may also have MOU protections 

that prohibit erosion.  For example, a 

union security provision or a list of the 

job classes that the union represents.  

And we can enforce those protections 

through our grievance procedure.  If 

the agency fills bargaining unit work 

with non-bargaining unit staff, we can 

file an erosion grievance.   

This can be a good course of action, 

especially with a strong grievance 

procedure.  But we must be vigilant!  
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Time limits to file a grievance are 

typically very short – in the range of 7 

to 14 days.  PERB has a 6-month time 

limit, but often even this proves too 

short a time period.  

We also should take note of any new 

job classes that our agency creates.  A 

sneaky way for agencies to erode a 

bargaining unit is to create new job 

classes that they call “unrepresented.”  

They leave it to us to bring these 

positions into the Association.   

This can be cumbersome.  For 

example, getting signatures from our 

unrepresented co-workers, filing a 

petition during the “window period,” 

arguing over “community of interest” 

– i.e. that the new job class shares 

characteristics similar to those in the 

Association.  And agencies can delay 

this process by filing objections to all 

sorts of formalities, e.g., timeliness, 

the composition of the unit, to the 

petition itself, etc.  

Filing an objection to the creation of 

the new position in the first place may 

be wiser.  We can argue that the work 

really belongs to the Association, and 

that if the agency wants to create a new 

position, it should be assigned to the 

Association from the outset.  If they 

don’t agree, we might consider an 

erosion grievance even before the 

agency fills the position.  But we must 

move fast! 

Finally, we can negotiate stronger 

language in your MOU.  For example, 

a clause that would automatically 

cover any newly created positions that 

are similar to those in the Association, 

so we don’t have to file a grievance or 

petition to include them later.   

Or language that protects against the 

agency modifying any existing 

positions.  For example, we can require 

the agency to timely notify the 

Association of any new positions or 

changes to existing positions.  Or that 

the agency consults with us regarding 

their need to use consultants, 

temporary, or part time labor prior to 

actually hiring someone to do the 

work.  This way, the agency doesn’t try 

to later blame the Association for 

having to release this person from 

employment.   

In summary, it’s wise to contact staff 

immediately anytime you believe there 

may be an erosion issue.  The 

Association must act quickly.  And if 

the Association is bargaining a new 

contract soon, it might be wise to start 

thinking about how to add stronger 

protections to the MOU to prevent 

future erosion issues.   
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News Release - CPI Increases! 
 
Each month the U.S.  Department of Labor, Bureau of Labor Statistics publishes 
monthly consumer price index figures.   The data looks back over a rolling 12-
month period at how much goods and services have increased from a year ago.    
 
These numbers are important!  They’re a rough measure of inflation, and elected 
officials and agency management often look to these numbers in determining 
“Cost of Living” raises.   Here are the important figures you need to know: 

2.0% - CPI for All Urban Consumers (CPI-U) Nationally 

2.9% - CPI for All Urban Consumers (CPI-U) for the West Region 

3.1% - CPI for All Urban Consumers (CPI-U) for the Los Angeles 

Area 

2.7% - CPI for All Urban Consumers (CPI-U) for San Francisco Bay 

Area  

 (one year through Aug 2017) 

3.3% - CPI for All Urban Consumers (CPI-U) for San Diego Area  

 (second half of 2016 through first half of 2017) 
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Legal Updates 
 

Public Employee Proves Likelihood of Success on State Whistleblower Lawsuit 

 

A

 California appellate court recently 

handed a victory to a public employee 

in her whistleblower lawsuit against 

the County of San Bernardino!  Mary 

Whitehall was a county social worker.  

She sought legal advice when her 

supervisors asked her to submit to 

what she believed was misleading 

information and doctored photographs 

to the juvenile court.  Her lawyer 

submitted a declaration on her behalf 

to the juvenile court saying the 

information was falsified.  Six days 

later, the County put Mary on 

administrative leave for two months 

for disclosing confidential information 

to an unauthorized person.  At the end 

of her administrative leave, the County 

told her she was going to be terminated 

for the breach.  Mary resigned and 

filed a whistleblower lawsuit against 

the County.  The County tried to 

dismiss the case by filing a special 

motion to strike her complaint, but the 

court denied it and allowed the case to 

proceed, citing Mary’s likelihood of 

prevailing on the merits.  The appellate 

court affirmed, citing the same reason.   

 

The County argued governmental 

immunity, and relied on a management 

rights clause in the MOU between the 

County and the San Bernardino Public 

Employees Association.  They argued 

the clause gave management the 

discretion as to what gets presented to 

the juvenile court.  The court 

disagreed.  The court said this 

“threatens to undermine the 

presumption of reliability and 

trustworthiness” of reports that the 

juvenile court relies upon “in making 

life-changing decisions affecting 

families that come before it.”   The 

court thought “the reliability and 

objectivity of the information in the 

reports is a matter of great concern.”   

 

While acknowledging that, generally 

supervisors should have the final word, 

the court could find “no privilege that 

authorizes the County to present 

manipulated or falsified evidence, and 

no privilege authorizing retaliation 

against a public employee for 

disclosing a possible fraud upon the 

court.”  According to the court, this 

would frustrate the legislative intent 

underlying the whistleblower statutes 

to preclude a whistleblower from 

revealing improper conduct by the 

government based on confidentiality.   

The court said that the administrative 

leave, coupled with the County’s 

admission that it intended to terminate 

her employment, was sufficient to 

constitute an adverse employment 

action.  The court noted specifically 
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the “temporal proximity” between the 

submission of Mary’s declaration 

about the falsified evidence, and the 

County’s action of placing her on 

administrative leave, which “reflects a 

direct connection” to unlawfully 

retaliate. 

 

This case is instructive for public 

employees as they go about their day 

to day duties.  Often times, public 

employees are asked to do something 

that, for whatever reason, they believe 

is unlawful.  Important to note, 

generally, your supervisor or manager 

does have the right to direct how work 

is done.  But the court in this case made 

clear that a line is drawn at submitting 

falsified evidence to a court.   

 

It’s good to thoroughly document any 

instance where you believe your 

supervisor is asking you to engage in 

unlawful conduct.  It’s also a good 

reminder to contact professional staff 

prior to disclosing the supervisor’s 

request.  Staff can help determine 

whether it may be covered by the state 

whistleblower laws.  If it’s clear that 

you’re within the protections of those 

laws, you should report the conduct to 

the proper authorities.  Contact staff 

immediately if you later experience 

any retaliation for the disclosure.  

 

The case is Whitehall v. County of San 

Bernardino, 4th App. Dist. (2017).  

The complaint cited Lab. Code § 

1102.5, California’s general 

whistleblower law. 

 
Retired Public Employees Association News 
As previously reported, the Legislature adjourned the first half of 

the 2017-18 legislative session on September 15th.   The Governor 

had until midnight on October 15th to take action on all the bills 

that came across his desk.   In total, 2,980 bills were introduced, of 

which 1,189 were chaptered, which means they were signed by the 

Governor, 118 were vetoed, 1,144 are two-year bills and 439 are inactive or dead. 

Of these bills, all that could negatively impact pensioners have been pushed to next 

year.  And of all the bills that RPEA supports four were chaptered and one was 

adopted.  This is all good news.   

RPEA continues to keep an eye on any new initiatives that may be introduced.  And 

with the pension cuts in places like Loyalton and the East San Gabriel Valley, this 

is more important than ever.  In November, the CalPERS board met with the intent 

to propose new legislation that would compel public agencies to notify retirees and 
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employees when a company or agency decides to separate from CalPERS.  RPEA 

will be monitoring this situation as the new legislative year begins in January.   

Since the beginning, RPEA has been actively involved in enhancing the lives of retirees. We are 

the only statewide association representing all PERS retirees. RPEA works tirelessly to safeguard 

and promote the retiree benefits of California’s public employees. For more information regarding 

retiree pensions and health benefits or to learn more about the Retired Public Employees’ 

Association of California, check out our website www.rpea.com 

 

 

Each month we receive dozens of questions about your rights on the job.  The following are some 

GENERAL answers.  If you have a specific problem, talk to a Board Rep. 
 

QUESTION:  My Department Head 

says I have to clear any and all letters 

of recommendation by her to ensure 

consistency.  My Supervisor wants to 

write me a great letter and I don’t want 

to ask the Department Head’s 

approval.  Can she require me to do it 

anyway? 

ANSWER: Your Department Head can 

set the work rules in the office, so if she 

wants your Supervisor to clear the letter 

she wrote for you past her, your 

supervisor might need to do so.  On the 

other hand, if your supervisor wants to 

send you a letter outside of business hours 

(and business email) describing how 

pleased they are with your work, the 

Department Head isn’t likely to be able to 

interfere with that.   

QUESTION:  Our workers’ comp 

third party administrator is asking me 

to sign a workers’ comp settlement.  

I’ve never been off work and never 

filed a claim.  I have back issues and 

have seen a chiropractor.  What should 

I do? 

ANSWER: Even if you haven’t filed a 

workers’ comp claim, your back issues 

could have come from the work you do.  

If they did, you might be entitled to 

medical care for your back or even other 

compensation if the injury gets worse.  

Signing a settlement will usually waive 

your right to pursue any of that later.  

Here’s what you should do: first, don’t 

sign anything if you don’t know what it is 

about; and, second, call staff so that a 

professional Labor Representative and/or 

workers compensation lawyer can 

evaluate the specifics of your situation 

and the settlement they’re offering and 

then give you the right advice for your 

specific situation. 

QUESTION:  I got a notice from my 

employer saying I have to return to 

work next Monday.  I’m off on FMLA 

due to an injury and am not physically 

ready to return to work.  I still have one 

week of FMLA left and more paid leave 

time on the books. I’ve got 30 years of 

service and I am in my 60s. I think 

they’re going to ask me to take an early 

retirement. What should I do? 

ANSWER: If you aren’t ready to return 

to work and have FMLA leave left – get a 

note from your doctor keeping you off 

work for the next week and send it to your 

employer.  If you and your doctor think 
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you’ll be able to return to work given a bit 

more time to recover, call your board rep 

so they can help you set up an ADA 

Interactive Process where you could ask 

to be allowed to stay off work a bit longer 

(either using your leave time or as unpaid 

leave) as an accommodation.  If you think 

you might never be able to return to work, 

it might make sense to explore taking a 

service retirement which, in your 

circumstances, is going to be a better 

option than a disability retirement. 

QUESTION:  I got a “Skelly packet” 

(Notice of Intent to Discipline) for an 

offense I didn’t commit.  During the 

investigation, everyone was told to keep 

it confidential.  But the employer has 

been telling my co-workers that I need 

to be fired.  When they ultimately gave 

me the Skelly packet, it was missing 

investigator notes and transcripts.  Can 

they do this? 

ANSWER: No, they can’t.  As an 

employee with Skelly rights, you have a 

Constitutional right to due process when 

your employer wants to impose major 

discipline.  Part of that right includes 

knowing the evidence being used against 

you including transcripts or recordings of 

interviews made in the course of the 

investigation into the offense you are 

accused of.  Furthermore, the fact that the 

employer told your co-workers you 

needed to be fired while the investigation 

was ongoing might have tainted the 

investigation, or be evidence of bias on 

the part of the people disseminating that 

information.  You should let your 

representative know what’s going on right 

away so that you can assert your rights 

fully. 

QUESTION:  My Department Head 

wants to implement GPS tracking on 

our work trucks.  I’ve heard of 

employees elsewhere being written up 

for excessive idling or harsh right 

turns. This will dramatically affect my 

quality of life on the job. What can I do 

to stop it?  I’m not going to work here 

if they’re targeting me like this. Other 

employees aren’t working in these 

same conditions. 

ANSWER: You can’t stop your 

employer from installing GPS into their 

trucks, but your Association might be able 

to put some limits on how the data from 

the GPS is used.  Briefly, most employers 

have the ‘management right’ to install 

equipment on their property (including 

work trucks).  However, if you are in the 

middle of a contract, your Association has 

the right to meet and confer over the 

impact of the decision to install GPS’s 

(such as how the data from them will be 

used).  For example, your Association 

might be able to negotiate a policy which 

says GPS data will not be used in 

disciplinary cases.  Make sure you let the 

Board of your Association know about 

these changes and of your concerns. 
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The California Department of Industrial Relations (DIR) has a Division of Occupational 
Safety and Health (DOSH), better known as Cal/OSHA.  The Division protects and 
improves the health and safety of workers all across California.  This includes setting 

and enforcing workplace safety standards; providing outreach, 
education and assistance; and issuing permits, licenses, certifications, 
registrations, and approvals.   
You may file a complaint about workplace safety and health hazards, 
and your name will be kept confidential unless you request otherwise.  
You might contact staff, first, and consider notifying management 
and/or filing a grievance over workplace safety issues prior to filing a 
complaint with Cal/OSHA.  The health and safety issues that may be 
prevented and/or resolved internally is likely broader than what falls 

under the jurisdiction of CalOSHA.  
CalOSHA does aggressively pursue and enforce violations when it has jurisdiction.  This 
may include areas such as heat illness prevention, construction activities, cranes, 
electrical work, public works projects, ergonomics, blood borne pathogens, confined 
spaces, hazardous materials, asbestos, and where there has been a workplace accident.  
CalOSHA may also be a great resource for developing an Injury and Illness Prevention 
Program (IIPP), which is a basic written workplace safety program.   
They also have a great list of postings that employers are required to post on-site.  
http://www.dir.ca.gov/wpnodb.html  
You can find more great information on their website, http://www.dir.ca.gov/dosh   

 

  

http://www.dir.ca.gov/wpnodb.html
http://www.dir.ca.gov/dosh
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Big Benefits at Your Fingertips 

 

Your HELP membership is simply amazing.  In addition to the privileges that are already yours, we have 

added these extra benefits—discounts from our partner-companies!  You will save as you take advantage of 

these perks.  We hope you enjoy them, and please know, how much we value you being part of the HELP 

family! 

 Financial Planning 
As a valued HELP member, you are entitled to a complimentary ($300 Value) financial planning 

consultation…take advantage and schedule your appointment today.  Participate in achieving your 

financial goals, visit: www.helplac.org. 

 Employee Representation 
HELP member’s representation is available whether involving policies, discrimination, disciplinary action, 

appealing a suspension, demotion, discharge, and administrative proceedings before the Civil Service 

Commission or ERCOM.   

For complete details, visit: www.helplac.org. 

 Scholarships 
HELP rewards those seeking higher education and self-betterment annually with up to $1000.00.  HELP 

member households are eligible!   

Visit: www.helplac.org for rules and requirements. 

  HELP Perks 
Welcome to the HELP Perks program.  Our exclusive benefits will save you money on merchandise, 

travel, entertainment, auto, everyday groceries and much more!  Browse our extensive services and handy 

bargain tips to get the most out of your membership, Visit:  helplac.perkspot.com 

 Shopping  
Discount merchandise, lowest prices, shipping & delivery, cancellations, returns, get discounts & save big 

on the latest gadgets, home essentials, apparel, and much more!!!  Visit: helplac.perkspot.com. 

 Restaurants, Groceries & More 
Love food?  We do too!  With access to restaurants and nationwide savings, there’s plenty of options.  

Whether your dining in or going out, for a quick bite or you’re planning a special occasion, we want you to 

have wonderful dining experiences!  Visit:  helplac.perkspot.com. 

 Auto Discounts 
Shopping for a new car is hassle-free with HELP PowerPak.  So, before you head to a dealership, first get 

a quote from us!  Our pricing is generally lower than dealerships, with average savings of $1,000 or more. 

You can use your quote to shop locally or we can arrange financing in addition.  Please visit:  
helplac.perkspot.com.  

  Wellness & Recreation  
HELP Perks gives you access to exclusive discounts for the most popular weight loss, wellness, & fitness 
centers nationwide.  Including online programs i.e.: Daily Burn, Gym Network, Curves, and 24Hr Fitness, and 

so much more!!  Visit: helplac.perkspot.com. 
 

     Travel 
Whether you are flying to visit friends or loved ones, planning that long-awaited family reunion, 

unforgettable wedding, anniversary, romantic getaway or the vacation of a lifetime – we can help you 

receive the most for your vacation days and dollars, visit: helplac.perkspot.com. 

OPTIONAL COVERAGE AVAILABLE 

LegalShield & IDShield www.tanyamackey.com 
Largest closed provider networks of both comprehensive legal and identity theft services for complete 

protection for you, your family and small business.  Please visit: www.helplac.org. 

  Insurance Services www.nationalfringebenefits.com 
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Get protected now.  Call us for a quote on life, disability, long-term care, cancer and accidental coverage 

options.  Please visit: www.helplac.org. 

 

Please visit your HELP website at helplac.org, contact the office at 310.338.8155, email info@helplac.org & like us      www.helplacfb.com 

 
 

http://www.helplacfb.com/
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Prepared for: 

HELP Members 

To enroll, go to: 

www.helplac.org  

Payroll Deduction 
Semi-Monthly 

Individual Family 

HAVE YOU EVER? 

Needed your Will prepared or updated 

Been overcharged for a repair or paid an unfair bill 

Had trouble with a warranty or defective product 

Signed a contract 

Received a moving traffic violation 

Had concerns regarding child support 

Worried about being a victim of Identity theft 

Been concerned about your child’s identity Lost 

your wallet 

Worried about entering personal information on-line 

Feared the security of your medical information Been 

pursued by a collection agency 

For more information, please call your independent associate: 

H.E.L.P 
310-338-8155 
info@helplac.org 
www.helplac.org  

This is a general overview 
and is for illustrative 

purposes only. Plans and 
services vary from state to 

state. See a plan contract 
for your state of residence 

for complete terms, 
coverage, amounts, 

conditions and exclusions. 

LegalShield 

IDShield 

Combined 

$9.23 

$5.98 

$11.70 

$9.73  

$8. 23  

$16.20 

WHAT IS LEGALSHIELD? 

LegalShield was founded in 1972, with the mission to make equal justice under law a reality for all North Americans. The 3.5 

million individuals enrolled as LegalShield members throughout the United States and Canada can talk to a lawyer on any 

personal legal matter, no matter how trivial or traumatic, all without worrying about high hourly costs. LegalShield has 

provided identity theft protection since 2003 with Kroll Advisory Solutions, the world’s leading company in ID Theft consulting 

and restoration. We have safeguarded over 1 million members, provided more than 200,000 identity consultations, and helped 

restore nearly 10,000 individual identities. 

http://www.helplac.org/
mailto:info@helplac.org
http://www.helplac.org/

