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NOVEMBER 2017 NEWS 

 

U.S. SUPREME COURT TO DECIDE IF “FAIR SHARE” 
FEES ARE STILL CONSTITUTIONAL! 

 

Last month, the U.S. Supreme Court 
dropped a bombshell!  They granted 
review in the case of Janus v. American 
Federation of State, County, and 
Municipal Employees (AFSCME).  This 
means the issue of whether “fair share” 
fees are still constitutional is back on the 
Court’s docket.  Oral arguments are 
scheduled for this term.  The Court will 
issue a decision sometime next spring. 
 
Mark Janus, an Illinois state employee, 
sued his union (AFSCME) claiming that he 
did not agree with AFSCME’s positions 
and shouldn’t be forced to pay fees to 
support it.  An Illinois law requires 
government workers who choose not to 
join a union to pay a fee for collective 
bargaining, contract administration, and 
matters affecting wages, hours, and 
conditions of employment.  California’s 

law is similar.  The U.S. Supreme Court 
has said such laws are constitutional. 
 
The Court’s reconsideration of this 
longstanding precedent is the latest in a 
series of attacks on public sector “fair 
share” fees, commonly known as agency 
shop agreements or “closed shops.”  
Most public employee unions, especially 
in California, have provisions in their 
labor contracts that require everyone in 
the union to either join as members or 
pay a service fee as a condition of 
employment.  Some states have passed 
“right to work” laws, which prohibit 
closed shops, and require public sector 
union membership to be strictly 
voluntary.   
But California is not one of those states.  
Instead, California law specifically allows 
for fair share fees and agency shop 



2 
www.helplac.org 

agreements.  And in many (if not, most) 
instances, at least for public employees 
in California, a majority of the bargaining 
unit employees have voted in favor of fair 
share fees and agency shop clauses.   
 
There are two primary reasons.  First, the 
union is legally required to represent all 
bargaining unit employees regardless of 
whether they join the union or not.  This 
means the union must bargain a contract 
that benefits non-members, even though 
these employees don’t financially 
contribute to the cost of negotiating and 
enforcing that contract.  The union must 
legally represent (called a “duty of fair 
representation”) these non-members in 
workplace disputes with their employer, 
even if they don’t pay to cover the cost.  
Agency shop agreements have been 
called “fair share” fees to prevent this 
free-rider problem.  In plain terms, a 
person shouldn’t expect everyone else to 
pay for the benefits that person also 
receives from the work of the union.  
Everyone must join or pay a service fee, 
but no one is required to actually 
participate in the union. 
 
The second reason is that unions who 
have agency shop agreements in place 
have much more clout at the bargaining 
table.  When negotiating a contract with 
your public agency, the union must be 
able to say they have the backing of all 
the employees.  If your employer knows 
that most folks are non-members, 
they’re apt not to take the union’s 
contract demands very seriously.  There 
is strength in numbers and unity!  The 

union must be able to credibly call for a 
work stoppage, or declare impasse, for 
the employer to feel like a price must be 
paid (in the form of higher pay and 
benefits, and better working conditions) 
to get labor peace. 
 
We’ve seen this play out in states across 
the country.  Right-to-work states (which 
historically were mostly in the South) 
have much weaker unions and much 
worse pay, benefits, and working 
conditions across the board (even for 
non-unionized workers).  Participation is 
low, so unions can’t attract or retain 
qualified staff to negotiate 
improvements or adequately enforce 
their rights on the job. 
 
More recently, this has spread across the 
Midwest to states like Wisconsin and 
Michigan.  Workers in these states, 
generations ago, were among some of 
our first labor movement pioneers.  
These states used to have very strong 
unions and excellent pay, benefits and 
working conditions.  The protections 
have been eroded after these states 
passed right to work laws, and the middle 
class has been mostly hollowed out 
there.   
  
The issue of whether fair share fees are 
constitutional in the public sector has 
come up before.  In a 1977 decision, 
Abood v. Detroit Board of Education, the 
U.S. Supreme Court said agency fees are 
constitutional!  The Court held that state 
laws which require nonmembers to help 
pay for the union’s collective bargaining 
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efforts, to prevent free riders and ensure 
labor peace, are lawful.  The Court made 
a distinction between fees charged for 
representation, on the one hand, and 
fees charged for political activities, such 
as campaign spending, on the other.  
Compelled fees are lawful if levied for 
representational purposes, but not if 
levied for political activities. 
 
This was the lay of the land for 4 decades.  
It is still the current law, at least for the 
moment.  But, unfortunately, several 
recent cases have cast doubt on whether 
the current Court actually holds this 
view.  Last year, in Friedrichs v. California 
Teachers Association, the Court was 
poised to strike down fair share fees in all 
50 states.  After argument but before the 
Court could issue a decision, Justice 
Scalia passed away unexpectedly.  The 
Court was left in a 4-4 deadlock.  The case 
was dismissed, leaving in place the lower 
appellate court decision, which held fair 
share fees were still lawful, in a case from 
Orange County, California. 
 
Most legal experts expect that Justice 
Scalia’s replacement, Justice Neil 
Gorsuch, will vote to strike down agency 
fee provisions.  Justice Gorsuch has been 
an outspoken critic of the labor 
movement, at least in some of his 
published cases as an appellate court 
judge.  The Court now has 5 Justices who 
are likely to overturn the longstanding 
Abood precedent.  This could invalidate 
agency fee provisions in California, even 
though the case originated in Illinois.  
This is precisely the result – the 

weakening of public employee unions 
nationwide – that conservative groups 
and corporate interests have been 
seeking for decades. 
 
But an ounce of prevention is worth a 
pound of cure!  You can take steps now 
to prepare, and mitigate any impact this 
decision could have on the dues you 
collect.  This includes outreach with 
members, to ensure as many of your 
bargaining unit employees sign up for 
actual membership versus simply staying 
a “fee-payer.” 
 
All bargaining unit employees shall be 
represented, but only members can vote 
on Association business and hold elective 
office.  And your Association can provide 
other “member-only” benefits, such as 
those provided by professional staff: 
unlimited telephone consultation on 
work matters; full on-site representation 
in grievances and discipline cases; staff 
assistance for investigatory meetings; 
staff assistance if you need help 
returning to work after an injury; access 
to staff’s digital archive; receipt of the 
monthly newsletter; and use of staff’s 
legal referral network (which includes a 
free consultation and discounted rates) 
on small claims, family law, estate 
planning, tax problems, personal injury, 
real property, DMV and unemployment 
insurance hearings, etc.!  Most folks, 
when informed, will choose to be a 
member, to realize these valuable 
benefits.  Especially when the dues are so 
low and the service is excellent.  You 
don’t have to wait:  you can start now, in 
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reaching out to existing members and 
new hires, to make sure they have all the 

information they need to make an 
informed choice! 

 
News Release - CPI Increases! 

 
Each month the U.S. Department of Labor, Bureau of Labor Statistics publishes monthly 
consumer price index figures.  The data looks back over a rolling 12-month period at how 
much goods and services have increased from a year ago.   
 
These numbers are important!  They’re a rough measure of inflation, and elected officials 
and agency management often look to these numbers in determining “Cost of Living” 
raises.  Here are the important figures you need to know: 

2.2% - CPI for All Urban Consumers (CPI-U) Nationally 

2.9% - CPI for All Urban Consumers (CPI-U) for the West Region 

3.1% - CPI for All Urban Consumers (CPI-U) for the Los Angeles Area 

3.0% - CPI for All Urban Consumers (CPI-U) for San Francisco Bay Area  
 (one year through Aug 2017) 

3.3% - CPI for All Urban Consumers (CPI-U) for San Diego Area  
 (one year through July 2017) 
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Legal Updates 
 
NEW LAW BANS PUBLIC AGENCYS FROM ASKING APPLICANTS ABOUT PRIOR PAY 

 
Governor Jerry Brown signed AB168 last month, which applies to all public and 
private sector California employers of any size.  The new law bans employers from 
asking job applicants about their prior salary.  It also says that employers must give 
applicants – if they ask for it – the pay range for the job they are seeking.  The new 
law takes effect January 1st, 2018. 
 
The goal is to narrow the gender wage gap.  California has been a leader when it 
comes to the Equal Pay Act, ensuring that people get equal pay for equal work.  Last 
year’s law said that prior compensation, by itself, could not justify any disparity in 
compensation.  This new law goes further.  The law prohibits employers from 
asking verbally or in writing, in person or through an agent, about an applicant’s 
previous pay.  The law was sponsored by a Democratic Assemblywoman from 
Stockton, but the law had bi-partisan support and two of its co-authors were 
Republicans.  Hopefully, this bipartisanship continues. 
 

NEW LAW PROHIBITS DISCOURAGING UNION MEMBERSHIP 
 
Governor Jerry Brown also signed SB 285 last month.  The new law says that a public 
employer shall not deter or discourage public employees from becoming or 
remaining members of an employee organization.   
 
The current Government Code prohibits public employers from discouraging 
unionization of unrepresented employees.  But it left open the question of whether 
public employers could discourage individual members from joining the union once 
it is established.  The goal of the law was to close this loophole.   
 
The big benefit of this law is it will prohibit a public employer from discouraging 
existing employees or new hires from joining your Association as members.  You 
are free to encourage employees to join, and your employer cannot interfere.  This 
will be important in the coming months, as more Associations start to conduct 
more outreach to existing fee payers and new hires to inform them of all the 
benefits of becoming members. 
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Retired Public Employees Association News 
 
With the legislative year at a close, we wanted to review several 
bills that were introduced in the California legislature targeting the 
benefits of public employees.  
 
A brief summary of these bills shows their intention to take away 

benefits of public employees: SB 454 sought to change the way health benefit 
support is calculated; AB 1311 added two more Governor appointees to the 
CalPERS Board reducing the power of members regarding board decisions; SB 601 
required CalPERS to set the discount rate of investment returns to the 10 year U.S. 
Treasury rate; and SB 681 sought to allow agencies contracting with CalPERS to 
terminate their contract and withdraw their deposited funds.  All four of these bills 
have officially failed to meet the deadline and have been pushed to next year. 
 
Likewise, SCA 10 sought to require any proposed increase in the benefits for public 
employees of the state or any subdivision of the state to be subject to approval by 
a two-thirds vote of the people. The effect of this proposal would require elections 
in school districts, cities, counties, special districts and the state if an increase in 
benefits was negotiated in new contracts.  This constitutional amendment, as well 
as SCA 1 and SCA 8, from Senator John Moorlach, have failed to move forward this 
year as well.  This is good news for public employees and retirees.  
 
With the new legislative year approaching in January, RPEA will continue to work 
with the legislature and the CalPERS Board to improve and maintain the benefits 
earned by public workers.  RPEA will advocate with those of either political 
persuasion who agree with the mission of RPEA.  We will try to persuade those who 
disagree with us, but will vigorously oppose those who would do us and public 
employees harm.  
 
Since the beginning, RPEA has been actively involved in enhancing the lives of retirees.  We are 
the only statewide association representing all PERS retirees.  RPEA works tirelessly to safeguard 
and promote the retiree benefits of California’s public employees.  For more information 
regarding retiree pensions and health benefits or to learn more about the Retired Public 
Employees’ Association of California check out our website www.rpea.com. 
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Questions & Answers about Your Job 
 

Each month we receive dozens of questions about your rights on the job.  The following are some 
GENERAL answers.  If you have a specific problem, please talk to a Board Rep. 
 

Question:  I received a “counseling 
notice” for my excessive absenteeism.  
This relates to call-ins for which I had a 
doctor’s note.  The notice actually lists 
incidents, and some of the dates listed 
were clearly designated as a call-out for 
“medical issues.”  My boss is 
threatening to terminate my 
employment if my attendance doesn’t 
improve.  Is that legal? 
 
Answer:  Most disciplinary procedures 
allow for the employer to pursue 
discipline for absenteeism.  However, 
most employees that need more 
frequent unscheduled sick leave will 
qualify for protected leave under the 
Family Medical Leave Act (FMLA).   
You should contact your Human 
Resources department and get the FMLA 
forms for your doctor to complete.  If you 
qualify for FMLA, you will be allowed to 
take up to 12 weeks of intermittent leave 
without loss of job or threat of discipline.   
You can also call your professional staff 
to review articles on FMLA and to assess 
whether you may qualify. 
 
Question:  Our HR is saying that we need 
to properly “vet” our reclassification 
requests.  They’re saying they won’t 
consider any requests to change FLSA 
status (exempt v. hourly), to simply 
update job descriptions, or to fix 
workload issues.   

Is there any way or process by which we 
can get these issues resolved?  Right 
now, they’re falling into a black hole.  
Our exempt employees are being 
mistreated (given far too much work 
than can be reasonably managed).  This 
is at least partly due to outdated specs 
or too broad a scope of duties. 
 
Answer:  Yes.  We can make use of the 
grievance procedure and if that does not 
work or is too slow, we can file a claim 
with the Public Employment Relations 
Board (PERB).    
We should work together and gather the 
job descriptions within your organization 
and in other agencies that have positions 
like yours, to walk Human Resources into 
the path that reclassification is the only 
reasonable conclusion. 
 
Question:  I know I have a right to view 
my personnel file, but can I just make 
copies of it?  Do I need to go through any 
specific procedure, e.g., notify HR or file 
a public records act request? 
 
Answer:  You are entitled to a copy.  You 
need to let HR know that you would like 
a copy and provide a reasonable time for 
them to process your request. 
 
Question:  I went out on IOD (injured on 
duty) and began receiving workers' 
compensation benefits.  A month later, I 
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had a step increase for my position.  Was 
workers' compensation supposed to 
adjust my benefits based on the step 
increase?  
 
Answer:  Most language provides an 
extension to your merit date, while off 
work for an extended period of time.  You 
may not receive any changes to your 
hourly wage until you return to work and 
have additional service hours.                                                  

Question:  We are a small group and 
don’t have a lot of people who are 
interested in running for an Association 
board or officer position.  Our bylaws 
say that we must have five board 
members / officers and that we must 
hold elections for board positions 
annually in December.  Most people 
leave for the holidays and we almost 
never receive any nominations.  Is there 
any way to fix this? 
 
Answer:  You can address both of these 
issues with a bylaws change. Some 
smaller organizations have a member 
hold multiple offices; most common is 
Secretary/Treasurer.  You can also adjust 
the election window.  Bylaw changes 
would require a membership vote. 
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The State of California, Department of Fair Employment and Housing enforces California’s civil 
rights laws.  This includes unlawful discrimination, harassment, or retaliation in employment.  
It is illegal for California employers to discriminate, harass, or retaliate on the bases of race 
(color), ancestry (national origin), religion (creed), age (over 40) disability (mental and 

physical), sex (gender, including pregnancy, childbirth, breastfeeding or 
related medical conditions), sexual orientation, gender identity or expression, 
medical condition, genetic information, marital status, and military (veteran) 
status.  If you feel you’re a victim of unlawful harassment, you should first 
notify your employer by filing an internal complaint or grievance.  Employers 
have an affirmative defense to harassment allegations if they can show they 
were never aware of the harassment in the first place.  It’s best that you notify 
them, in writing, before filing with the DFEH.   The remedy for a harassment 
claim is typically that the harassment stops.  The remedy for discrimination 

and retaliation claims (particularly if it involves job loss) is usually money damages for lost 
earnings.  But the DFEH may also require your employer to undergo training to prevent future 
violations, especially if the violations are widespread.  *Note – You must take your case to the 
DFEH first, and file a formal complaint, before you file a lawsuit in state court.  You can find 
great information on their website, http://www.dfeh.ca.gov/Employment  

 

 

 

 

 

 

 

http://www.edd.ca.gov/
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Prepared for: 

HELP Members 

To enroll, go to: 

www.helplac.org  

Payroll Deduction 
Semi-Monthly 

Individual Family 

HAVE YOU EVER? 

Needed your Will prepared or updated 

Been overcharged for a repair or paid an unfair bill 

Had trouble with a warranty or defective product 

Signed a contract 

Received a moving traffic violation 

Had concerns regarding child support 

Worried about being a victim of Identity theft 

Been concerned about your child’s identity Lost 

your wallet 

Worried about entering personal information on-line 

Feared the security of your medical information Been 

pursued by a collection agency 

For more information, please call your independent associate: 

H.E.L.P 
310-338-8155 
info@helplac.org 
www.helplac.org  

This is a general overview 
and is for illustrative 

purposes only. Plans and 
services vary from state to 

state. See a plan contract 
for your state of residence 

for complete terms, 
coverage, amounts, 

conditions and exclusions. 

LegalShield 

IDShield 

Combined 

$9.23 

$5.98 

$11.70 

$9.73  

$8. 23  

$16.20 

WHAT IS LEGALSHIELD? 

LegalShield was founded in 1972, with the mission to make equal justice under law a reality for all North Americans. The 3.5 

million individuals enrolled as LegalShield members throughout the United States and Canada can talk to a lawyer on any 

personal legal matter, no matter how trivial or traumatic, all without worrying about high hourly costs. LegalShield has 

provided identity theft protection since 2003 with Kroll Advisory Solutions, the world’s leading company in ID Theft consulting 

and restoration. We have safeguarded over 1 million members, provided more than 200,000 identity consultations, and helped 

restore nearly 10,000 individual identities. 

http://www.helplac.org/
mailto:info@helplac.org
http://www.helplac.org/
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Big Benefits at Your Fingertips 

 

Your HELP membership is simply amazing. And, in addition to the privileges that are already yours, we have 

added these extra benefits—discounts from our partner-companies! You will save as you take advantage of these 

perks. We hope you enjoy them, and please know how much we value you for being part of the HELP family. 
 

 Financial Planning 
As a valued HELP member, you are entitled to a complimentary financial planning consultation…take advantage and 

schedule your appointment today.  Participate in achieving your financial goals, Visit: www.helplac.org 

 Employee Representation 
HELP members representation is available whether involving policies, discrimination, disciplinary action, appealing a 

suspension, demotion, discharge and administrative proceedings before the Civil Service Commission or ERCom. For 

complete details, Visit: www.helplac.org. 

 Scholarships 
HELP rewards those seeking higher education and self-betterment annually with up to $1000.00. HELP member 

households are eligible! 

 Visit: www.help.org for rules and requirements.  

   HELP Perks 
Welcome to the HELP Perks program.  Our exclusive benefits will save you money on merchandise, travel, 

entertainment, auto, everyday groceries and more.  Browse our extensive services and handy bargain tips to get the most 

out of your membership, Visit: www.helplac.perkspot.com 

 Shopping  
Discount merchandise, lowest price guarantee, shipping & delivery, cancellations, returns, get discounts & save big on the 

latest gadgets, home essentials, apparel, and much more!!! Visit: www.helplac.perkspot.com 

 Dining & Goodies 
Our association with nearly 100 of the top North American restaurant chains provides you with savings at thousands of 

restaurant locations nationwide such as Chick-fil-A, Applebee’s, Chili’s, TGI Friday’s, IHop, Olive Garden, Red Lobster, 

Starbucks, and much more! Visit: www.helplac.perkspot.com 

 Auto Discounts 
Shopping for a new car is hassle-free with HELP Perks. Before you head to a dealership, first get a quote from us!  Our 

pricing is generally lower than dealerships, with savings of up to $1,000 or more. Use your locally or we can arrange 

financing and delivery. Visit: www.helplac.perkspot.com  

  Wellness  
HELP Perks gives you access exclusive discounts to the most popular weight loss, wellness, & fitness centers nationwide. 

Including online programs ie: Daily Burn, Gym Network, Curves, 24Hr Fitness & many more!   Visit: 

www.helplac.perkspot.com 

 Travel 
Whether you are flying home to visit friends, planning that long awaited family reunion, unforgettable wedding, 

anniversary or romantic getaway or the vacation of a lifetime – we can help you receive the most for your vacation days 

and dollars, Visit: www.helplac.perkspot.com 

  Recreation 
Take out your clubs and work on your swing with our exclusive savings on greens fees, cart rentals and golf merchandise.  

Keep costs in the fairway with our member-only discounts!  Visit: www.helplac.perkspot.com 

.  OPTIONAL COVERAGE AVAILABLE 

 LegalShield & IDShield 
Largest closed provider networks of both comprehensive legal and identity theft services for complete protection, for you, 

your family and small business.  Please visit helplac.org.  

  Insurance www.nationalfringebenefits.com  
Get protected now. Call us for a quote on life, disability, long-term care, cancer and accidental coverage options. Please 

visit: helplac.org. 

 

Please visit your HELP website at helplac.org, contact the office at 310.338.8155, email info@helplac.org & like us  

www.helplacfb.com 

  

http://www.helplacfb.com/

