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How Do You Enforce Your Rights on the Job?   
 

Once your Association negotiates a contract with Management, how do you know that it will be 

followed?  What if it’s NOT followed?  What if your employer violates state or federal employment laws?  

How can you go about enforcing your rights?  The grievance procedure? The Public Employment Relations 

Board?  The Courts?   
 

What follows is a brief guideline on how to best resolve violations of your rights on the job -- not only for 

yourself, but for your Association, as a whole. Please keep in mind that this is a GENERAL guideline.  If 

you have a specific question, feel free to call your board before taking action.  
 

What are your “Rights,” Anyway?  
Americans have Rights, and employees have Rights.  

Although there are not many federal laws 

affecting your job, there are some: the right 

not to suffer from discrimination against 

based on race, ethnicity, age, disability, or 

gender; the right to be paid for all time 

worked; the right not be fired (for up to 12 

weeks) if you must take time off the job for 

family illness; COBRA, and generally, the right 

to enforce an employment contract.   
 

At the state level, there are many more employment 

laws:  the right to join a union and “collectively 

bargain;” rights to health and safety,  workers 

compensation, vacation pay-offs, due process prior to 

discipline, retirement protection, unemployment 

insurance, etc.   
 

You ALSO have “rights” under your MOU, which is 

your Labor Agreement with your employer.  In fact, 

this is where most of your “rights” are to be found. 

Your union contract will cover pay rates, medical  

benefits, holidays, vacation accruals, sick leave,  

retirement rates, work conditions, even uniform 

allowance, and tuition reimbursement.   

 
If You Have a Problem… 

If you have a problem on the job, chances are that 

there is a “right” which may be called upon to fix it.  
If the MOU says that you’ve got a certain number of 

days of vacation, for example, but every time you try 

to schedule time off, you’re told that the department 

needs you that week, you may have a violation of your 

right to use your vacation time. If you’re told to stay 

late at work to finish a job, but the next day, your boss 

says to go home early instead of collecting overtime 

pay, you may have a violation of the MOU and the 
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federal Fair Labor Standards Act. If you are regularly 

assigned to do work that is not on your job description, 

you may have an out-of-class grievance. If your boss is 

chronically criticizing you in front of co-workers, or 

calling you derogatory names, you may have a 

violation of your right to a “safe and harmonious 

workplace.” 
 

Your basic mechanism for resolving most 

workplace problems is your union’s grievance 

procedure.    
 

Filing a Grievance 
“Filing a grievance” isn’t an act of aggression. It’s the 

use of a businesslike mechanism for resolving 

workplace disputes. The grievance procedure is the 

mechanism negotiated between labor and management 

to enable the parties to air their differences and, 

hopefully, settle them, in accordance with language of 

your Contract... There isn’t any reason not to make 

use of the grievance procedure.  And 

there are some very good reasons not to 

waste time before using it… 
 

You’ll find your grievance procedure in 

your MOU or the County’s Personnel 

Rules. The first step is usually an informal discussion 

with your immediate supervisor, asking him to fix the 

problem. The difference between a simple discussion 

and a grievance meeting is that the supervisor is 

obligated to give you an answer to a grievance within a 

certain period of time.  
 

So, the first step usually involves some  notification to 

management which says, “I’d like this to be considered 

a grievance,” and then explains what right you believe 

has been violated.  That right could be in the MOU, but 

it could also be in some other County rule or policy.  

 

You MUST be able to cite the violation. If you are 

unhappy about a situation, but aren’t aware of any rule 

that it violates, you may certainly have a problem -- 

and you may certainly ask Management, or you union 

rep, for help with this problem -- but it may not be a 

grievance.  
 

Most grievance procedures have a “definitions” 

provision, which tells you what kind of violations are 

grievable.  Some include violations of “local rules” 

(which include your MOU;) others include any 

violation of employment law.  If you believe, or have 

been told, that “your kind of problem can’t be 

addressed by the grievance procedure,” don’t 

necessarily believe this.  Call your board. There are 

ways to get around this obstruction!    

 

You will notice that the time limits in your grievance 

procedure are narrow: ranging from as short as a few 

days to 30 days from the time you first experienced the 

problem. If you don’t raise your issue within that time 

period, you may forfeit your right to fix the violation. 

Contrary to popular belief, it doesn’t take long to 

resolve a problem via the grievance procedure. You 

can usually “get to the top” (the County Manager, an 

arbitrator or the Civil Service Commission) within 

about 60 days.  

 

Ongoing Violations Have LONG Time Limits   
There is one important exception to the time limit 

requirement: some grievances are based on ongoing 

violations and don’t require a strict filing date. 

Harassment problems, for example, often “start” with 

one incident, but may continue for months before most 

people file a grievance. If your Management tries to 

tell you that you “waived your time limits” because 

you failed to file a grievance within a short period 

after the first incident, they are wrong -- and you 

should call your board 

 for help.  Out-of-classification grievances are 

similar.  Most people don’t file grievances the first 

time they are asked to do someone else’s job. They 

are “team players” and willing to do some work that is 

not on their job description.  The first “violation” 

might occur months, or years, before they finally get 

fed up enough to file a grievance.  These kinds of cases 

fall under the legal theory of the “ongoing trauma.”  

There is an understanding that on any day that the 

violation continues to occur, you have the right to file a 

grievance. 
 

Your Grievance Enforces the MOU For  
Everyone  
It’s important to understand that as a member of a 

union, your grievance may enforce the contract for 

all employees in the same situation.   

 

The flip side of this, however, is that if you (or your 

association) fail to grieve a violation, you can actually 

endanger the Association’s right to object to it in the 

future. This is because your tacit acceptance of the 

ongoing violation could be construed, legally, as 

acceptance of that situation – or a “waiver” of the right 

to grieve.  For this reason, your union has the right 

to file a grievance over the violation of your rights, 

even if you, personally, don’t want to be involved. 

Under this circumstance, the Association’s grievance 

should clearly state that you are not a party to the 

dispute. 
 

Resolution at the Lowest Possible Level  
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Almost all Managers say that they are in favor of 

resolving problems at the lowest possible level. The 

idea is for you and your supervisor to talk about the 

problem, so it can be fixed right away, and not fester.  

In a surprising number of instances, this works.  This is 

often because the supervisor was not even aware of the 

problem until you pointed it out to him.  In other 

cases, the supervisor has an honest disagreement 

with your view of the problem. Talking might 

enable you to work out a compromise – or it 

might not. If not, nothing has been lost, and you 

may move to the next level of the procedure.   
 

Then again, sometimes Management is unreasonable, 

or just plain wrong. Or the sometimes, your MOU 

language is unclear. OR sometimes, it’s your 

supervisor’s behavior, itself, which is causing the 

problem.  Under these circumstances, you (and 

possibly, your union) should go “up the chain of 

command,” to talk to higher levels of authority inside 

the organization.  

 
A Formal Grievance 
When an informal meeting doesn’t solve the problem, 

a formal grievance is the next step. Local rules vary as 

to the form and content of a written grievance. Often, if 

you don’t provide complete information in a letter (or 

on a grievance form) you can be blocked from moving 

to the next step.  So, this is where you may want to be 

represented by union board.  (Although you always 

have the right to pursue a grievance on your own.) 
 

At the first formal step, there will normally be a 

grievance meeting, usually at the level of a division- or 

department head. Most members have a board 

representative present at this meeting, helping to 

explaining what provision has been violated and what 

corrective action will “remedy” the problem.  You 

should expect a written answer from management 

afterward, within the time frame noted in the grievance 

procedure.   
 

If the response you receive still isn’t satisfactory, you 

probably have one or two additional steps, which 

probably lead to consideration by the County Manager. 

At this level you might NOT get an in-person meeting, 

but only a written response. If this answer still doesn’t 

resolve the violation, you (and your Association) may 

have the option to go to PERB (the Public Employment 

Relations Board) or to arbitration.  
 

Most public employers do take 

grievances seriously, especially if you 

are represented by a serious union. 

Despite what you may have heard, not 

all upper managers automatically “rubber stamp” the 

decisions of lower management.  By making 

reasonable arguments -- and requesting reasonable 

solutions -- you can resolve most violations of your 

rights.  
 

When the Grievance Process Fails… 
Then again, some managers don’t take grievances 

seriously, or don’t care whether their positions 

are unreasonable. Sometimes they just hope that 

by “stonewalling” the Association, you will 

eventually be so worn down, or frustrated or 

fearful of retaliation, that you will give up the effort 

altogether.  Sometimes, also, there are sincere 

differences of opinion about how the law or contract 

should be interpreted.   This is where you need support.  

Your union board is available to make sure that none 

of these circumstances can result in the abandonment 

of any legitimate grievance.   

 

Rest assured: there ARE methods for enforcing your 

rights, even if your grievance process fails, and even 

if your management has no intention of being 

helpful!  Labor Contracts are enforceable in court, at 

PERB, and, if you have negotiated this procedure, 

through arbitration. One of the functions of your board 

is to advise you about the best venue.  

 

Arbitration… 
The labor movement’s alternative to Court has been to 

“go to arbitration.” This is a formal process involving a 

hearing before a neutral, agreed-upon “judge.” This 

person is usually an attorney with a background in 

labor disputes, whose name is selected from a list 

provided by the State Mediation Service or American 

Arbitration Association. Arbitrations are very much 

like court. Each side calls witnesses, who testify under 

oath. The parties exchange legal briefs and a court 

reporter creates a transcript of every word. The two 

sides are buried under a myriad of documents, and the 

final decision may take months to arrive.  
 

Arbitration is more efficient than litigation, but it is far 

from quick or cheap. Most arbitrators charge between 

$1,200 and$1,800 a day, and this cost is normally split 

between the parties.  
 

In the public sector, “binding” arbitration is rare. Most 

arbitrators’ decisions are advisory to the governing 

body (the County Council or District Board) which 

means that they are not legally bound to implement 

the decision.  In truth, most arbitrators’ decisions 

are accepted by most employers, but the possibility 

of having a recommendation rejected after your 

union spends many months and thousands 
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of dollars on a case is ever-present.  If your employer 

rejects your arbitrators’ decision, it can usually be 

taken into Court, where it will probably be 

upheld by a real judge.     
 

PERB … Often Better than 
Arbitration  
In 2001, state law was changed to allow 

unions at cities, counties and “special 

districts” to file claims at the Public Employment 

Relations Board. PERB hears contract violations to the 

extent that these can be characterized as “unilateral 

changes” of your Association’s Contract.  In other 

words, if your employer “modifies” its interpretation or 

enforcement of your MOU, so that it no longer 

provides the rights or benefits that the language is 

intended to provide, you will have a successful unfair 

practices complaint.  
 

PERB is a State agency and has several advantages 

over arbitration. For one thing PERB has no cost to the 

parties, aside from possible legal transcripts. Second, 

although the Agency became nearly overwhelmed with 

cases during the Recession, it is still a fairly swift 

moving process.  
 

Third, PERB tends to be employee friendly.  Most 

cases are brought by labor, against management, and 

most are decided in favor of labor.  The decisions are 

based on precedents set by nearly fifty years of 

decisions on similar subjects, and the judges are 

experts in this specialized field known as California 

public sector labor relations.  
 

And fourth, PERB’s decisions are binding.  If you 

win  

your hearing, the only way your employer can 

avoid implementing the decision is by appealing 

to PERB’s Board of Directors.  This rarely 

happens and, even if it does, the Board rarely 

overturns your judge’s decision.  
 

PERB hears a huge range of cases. In the last few 

years, it has directed a water district to reinstate an 

employee who was fired “for filing for too many 

grievances;” ordered a County to reimburse employees 

for two years of unnegotiated furloughs; ordered a 

group of crew supervisors to receive thousands of 

hours of back overtime pay for nights spent “on 

standby” without a Standby Policy; and set aside the 

demotion of an Association president who was denied 

representation at an investigatory meeting.   
 

However, the vast majority of employees’ rights 

violations never make their way to PERB. They are 

resolved at the lower levels of the grievance procedure. 

There is no doubt, however, that since 2001, employers 

have come to take their grievance processes more 

seriously. This is because they know that if you are 

persistent and intelligent in your pursuit, you WILL be 

able to insure that your rights are enforced.   

 

 

SOME STATISTICS ABOUT 
TODAY’S WORKFORCE 

Gap in Pay Between Men and Women is Narrowing, especially in 
Unionized Workplaces  

Last month the Bureau of Labor Statistics released a lot of salary data for the year 2013.  
Among other things, it shows that the “gender gap” in income is getting smaller every 
year, and that this gap is even narrower when there’s a union contract in place.  Here are 
some details: 

 In unionized workplaces, full-time female workers earn about 90.6 percent of what 
their male counterparts earn.   
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 In non-union workplaces, women working full-time are paid 81.3 percent of what 
their male counterparts are paid.   

 The gap between male and female employees in unionized workplaces dropped by 
almost 2 percent in 2013.  In non-unionized workplaces, it didn’t change.   

 The gap between “union pay” and non-unionized pay is greater in women’s jobs 
than in men’s.  Female employees in unionized settings make an average of $222 
per week more than non-unionized women.  For men, the difference is only $160 
per week.  

Public Sector Workforce is Getting Smaller (What a Surprise…)  

The rate of union membership went up slightly last year amongst private sector 
employees, with an increase of 281,000 workers.  This was offset by a decline in the 
public sector of 118,000 jobs.   

 Public employees still represent the largest group of unionized 
employees in the country, but the rate declined in 2013 from 35.9 
percent to 35.3.  

 City employees showed the greatest decline: from 41.7 percent in 
2012 down to 40.8 percent in 2013.           

 10.3 percent of women’s jobs are union jobs, nationwide.  

 For men, the rate is 11.9 percent, nationwide.   

States with the largest union membership growth were Alabama, Nebraska, Tennessee, 
Kentucky, New York, and Illinois. States with the greatest declines include: Louisiana, 
Oregon, Utah, Wyoming, Montana, and Texas.  
 

What is Insubordination? 
When you refuse to carry out a direct order, it is 

called insubordination. Very few employees 

actually refuse to carry out orders, but people are 

accused of being “insubordinate” all the time.  

Why?  Because this has become the “catch all” 

phrase that supervisors use when they aren’t 

happy with something an employee has said 

or done – and they can’t quite figure out 

what rule has been violated.  

If you have a disagreement with 

your boss, for example this is 

called a disagreement. It’s not insubordination 

unless you refuse to do what the boss has asked 

you to do.  This doesn’t mean that you can’t get in 

trouble for arguing with your boss – especially if 

the arguments are heated or frequent.  You could 

be accused of interrupting work production or 

disturbing co-workers, even threatening violence, 

but it’s not insubordination.  

It’s also not insubordination if you fail to carry 

out work exactly the way your supervisor 

expects you to carry it out.  Managers are 
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often irritated if you don’t do a job right, or don’t 

do it the way they would have done it.  Most of the 

time, however, there’s nothing willful about an 

employee’s performance problem.  It’s usually a 

matter of lack of time or lack of skill, or poor 

communication between the parties. If it’s not a 

deliberate decision to do the job poorly (or 

differently) it’s not insubordination.  

Insubordination involves a conscious decision on 

the part of a subordinate not to do what he was 

told. Why make this distinction?  Because there is 

a big difference between an employee who has a 

differing opinion or performs his work in a 

different manner and one who consciously refuses 

to carry out an order.  True insubordination can be 

cause for serious discipline…Here’s why… 

WORK NOW, GRIEVE LATER    
Employers, especially employers that serve the 

needs of the public, have the right to expect that 

employees will do as they are told.  Some County 

departments, such as Police and Fire, are quasi-

military operations.  They respond to emergencies.  

Even the clerical employees in these departments 

are expected to be completely trustworthy and 

cooperative.  This is, in fact, the general 

assumption for ALL County departments.  To 

some extent, we can ALL be considered “first 

responders.”  

Although there are a few exceptions, public 

employees need to “work now, grieve later.”  

What that means is that, even if you don’t like 

what you’re being told to do – even if it’s not your 

normal job, or you think it’s wrong or stupid, or 

will make you late or interfere with other work 

you need to accomplish -- you need to do what 

you’re told to do, and then raise your objections 

later.  There are many circumstances where you 

may believe your rights have been violated, but 

this doesn’t give you grounds for “refusing an 

order.”  

What are the exceptions to this rule?  There is 

really only one: when you are told to do 

something that may cause immediate danger to 

you, your co-workers or members of the public.  

In this case, you should identify the danger to 

your management, seek a witness to the dangerous 

situation and remain on the job until someone can 

evaluate the situation.  You DON’T have to take 

action that is dangerous, but you should be 

prepared to provide proof about that imminent 

danger.   

These situations often arise with employees who 

drive heavy equipment.  You may know that the 

brakes are bad, but you must demonstrate this to 

someone else before refusing to drive the vehicle.  

You may believe that there’s a dangerous gas leak, 

or ungrounded high voltage wires, or a dozen 

other conditions on the job, but before you refuse, 

establish your evidence. This will protect you 

against discipline for insubordination.  

IF YOU BELIEVE THAT THE DIRECTION IS 
ILLEGAL… 
Government employees deal a lot with rules and 

regulations.  Occasionally they believe they’ve 

been directed to take actions which run afoul of 

these rules.  However, even if you believe that 

you’ve been given a direction which violates a law 

or local regulation; this is not necessarily grounds 

for refusing an order.  Unless you are an attorney 

– or hired to investigate legal violations -- it’s not 

your job to figure out what is or isn’t an illegal 

action on the part of your employer.  Unless your 

actions would, literally, endanger you or someone 

else, you should do what you’re told, then (if you 

see fit) report the action to the appropriate 

authorities. The concept is “work now, grieve 

later.”  

“Doing what you are told” doesn’t mean that you 

have no right to express your opinion.  You can do 

this by emailing the person who gave you the 

direction, reminding him of what he’s asked you 

to do, telling him that you ARE doing it, and 

mentioning the violation that you think this 

entails. Doing this protects you against 

accusations of being the rule-breaker – and it also 

protects you against accusations of being 

insubordinate.  

If the matter is serious enough you can ALSO go 

to higher levels of management or outside 

authorities.  This is not insubordination; it’s 
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whistleblowing. But it may, certainly, make your 

boss angry and subject you to possible retaliation.  

If you’re going to be a whistleblower, you should 

think about this, carefully, in advance.  

WHAT IF YOU ARE INSUBORDINATE? 
In order to discipline an employee for 

insubordination, an employer is supposed to be 

able to prove:  

 That the manager gave the subordinate 

employee a “direct order;” 

 That the manager told the employee what 

would happen if he/she disobeyed the order; 

and  

 That the employee clearly disobeyed the 

order 

If all of these conditions are met, an employee 

who “refuses a direct order” can truly jeopardize 

his job.  So, it’s almost always better to “work 

now; grieve later…”  

 

MAJOR LEGAL DECISIONS:   
The following are significant legal decisions that further the rights of public employees in 

California.  Please keep in mind that each case is unique.  If you have a specific problem, call your 

Board Rep.  

PERB BOARD EXPANDS DEFINITION OF “UNFAIR BARGAINING”  The PERB’s 

Board of Directors has reversed the decision of an administrative law judge on a series of 

subjects that may compel public agencies to be more “fair” in their bargaining conduct the 

future.  This case arose in 2010 in San Jose – in the middle of the Recession.  The City 

notified the Union that it had a serious budget shortfall and proposed some huge reductions 

in pay and benefits.  It also proposed to “reopen” negotiations of retirement issues in the 

middle of the Contract.   

The union agreed to most of the concessions on compensation (amounting to a 10% loss) but 

would NOT agree that the subject of retirement could be “re-opened” (with possible additional 

“takeaways”) at a later date.  The parties met 11 times, but the City would not change its proposal and 

wouldn’t respond to any of the Union’s proposals.  

 

The City then declared impasse, and proposed a “Last Best Offer” which was almost the same as the original 

proposal.  The parties went through mediation, but the City did not change its position.  Then the City 

Council took action to impose the “Last Best Offer.”   

 

The Union filed an Unfair Bargaining Complaint at PERB. But, after a full hearing, the Administrative Law  

Judge (ALJ) found that the Union did not have enough evidence of bad faith bargaining to support a claim.  

The  

Union then appealed to the PERB Board of Directors, which reversed this decision. The Board said that ALL 

of these management tactics were “indicia of bad faith:”   

 

 The City’s failure to provide explanations for rejecting the Union proposals 

 The City’s failure to offer counterproposals to the Union’s proposals  

 The City’s conditioning contract settlement on uncontrollable mid-year “reopeners.”  

 The City’s refusal to discuss “mandatory subjects” (such as retirement contributions) by pushing 

them off  into “side letters” or mid-year negotiations  
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 “Piecemeal” bargaining: demanding negotiations on certain subjects, in isolation from others, thus 

preventing the union from achieving a comprehensive agreement on all negotiable subjects.  

 The City’s attempt to impose a potentially illegal subject of bargaining, the elimination of vested sick 

leave payouts. (The union had already successfully sued the County for refusing to pay a retiree’s 

accrued sick leave pay.)   

 

Based on all these examples of bad faith on the City’s part, the Board ordered that a complaint against the 

City be issued and that the imposed “terms and conditions” be set aside until the parties could return, 

constructively, to the table.  

 

Victim of Sexual Harassment Can Sue for Wrongful Termination  
A female employee at Western Medical Center filed a sexual harassment claim.  The employer failed to 

conduct an investigation of the complaint and, a short while later, terminated both the grievant and her 

alleged harasser.  The female employee sued for wrongful termination, claiming that she was fired in 

retaliation for filing the complaint.  

 

The Court found in her favor, agreeing that the complaint was “a motivating reason for the termination,” and 

awarding her $238,328 in damages.  The Medical Center claimed that the termination had nothing to do with 

the complaint.  However, they had no evidence of any other problem on the job.  

 

Sexual Harassment does not have to be based on sexual desire 
In September, 2010, a male employee filed a complaint with his company’s Human 

Resources Department. He said that he was repeatedly subjected to name calling, such as, 

“queer” and “faggot.”  In December 2010, the same employee was terminated, ostensibly 

for tardiness.    

 

The employee sued the company for sexual harassment, failure to prevent harassment, retaliation and 

wrongful termination.  The Court found that the employer was guilty of failing to respond to the sexual 

harassment, and had allowed the development of a hostile work environment.  The harassing conduct, the 

Court said, need not be motivated by sexual desire, but by hostility and hatred.  Sexual harassment can be 

evidenced by offensive comments made between members of the same sex and “horseplay”.  The jury 

awarded the victimized employee $160,000. 

 

Unequal Treatment Can Support Employees’ Claim of Discrimination  
A 61-year old dietitian at a hospital worked for a boss who spoke openly about her preference for younger 

employees.  The boss criticized the employee, and repeatedly wrote her up for minor work errors. At one 

point the supervisor said she was “no longer competent” and should either accept a demotion or “take a 

severance offer for discharge.”   

 

Ultimately, the supervisor terminated the dietitian, and she filed a wrongful termination case, based on age 

discrimination. Initially, court rejected her case, on the grounds that she had some documented performance 

problems. On appeal, however, the employee was able to show that her error rate was lower than other, 

younger employees who had never been disciplined.  In fact, several other employees had failed to meet 

the hospital’s performance standards even more frequently.  

Given the evidence of outspoken age discrimination AND the unequal disciplinary standards, the 

jury found that the hospital had no legitimate, non-discriminatory reasons to terminate the 61 

year-old employee.  This pointed to discrimination as the true, underlying reason for the 

termination, and the hospital was ordered to reinstate the employee.  
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Careful What You Post: Your Manager May be Watching  
 

By Sherry Grant, Esq. Partner, Gordon, Edelstein, Krepack, Grant, Felton & Goldstein, LLP 
 

If you have a computer, there is a good chance that you engage in some form of online 
networking—Facebook, Twitter, Instagram, Foursquare.… Nearly 50 percent of the nation’s adult 
population is engaged in at least one social media site. 
 
But, did you know that your status updates, photos, comments and posts on “virtual media” sites 
can have major impact on the outcome of your Workers’ Compensation case? Investigators for 
employers are increasingly gathering information about employees on their social networking sites, 
and using this information against them as evidence.  In past years, it was harder to gather 
incriminating information.  An employer or insurance company would have to hire private 
detective to try to videotape an employee in activities that clearly showed that he/she was not 
quite as crippled as he claimed. These days with the abundance of online communities, anybody 
can find a wealth of personal information about someone at no cost, with the simple click of a 
mouse.  
 
Be forewarned: even seemingly innocuous “sharing” about your life can be a source of evidence. 
Postings can become relevant on issues such as your ability to work, your mental status, income or 
the gathering of witnesses. Postings about planned activities and locations can assist investigators 
in video surveillance.  
 
In a case in Canada, a woman was on disability leave for depression posted happy pictures of 
herself at a birthday party and on vacation.  The insurance company funding her 
workers comp benefits cut off her payments after finding these pictures on Facebook. 
There have been other cases in which investigators used information obtained online 
as evidence to prove that disabled workers are clearly NOT disabled. In some cases, 
employers have terminated employees for falsifying medical information.  In others, 
they have pursued criminal fraud charges against the claimant.  
 
Even though you may think what you post on media sites is private, it ultimately may 
not be. If an investigator can’t access a site because of privacy settings, he may have the ability to 
subpoena your passwords.  Much “confidential information” is unprotected in the face of a 
subpoena.  The law in this arena is extraordinarily new; the Workers’ Compensation arena has 
become fertile testing ground for questions about “rules of evidence” in the Court system.  
As technology has increasingly connected (and exposed) us, it is important to be aware of the 
impact your personal postings can have on a disability claim – or on your job in general. Not 
everyone viewing your habits and activities will always have your best interests at heart. 

http://www.geklaw.com/wc_attorneys_grant.htm
http://www.geklaw.com/index.htm
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Questions & Answers:                              
Your Rights on the Job 

 

Each month we receive dozens of questions about your rights on the job.  The following are some 

GENERAL answers.  If you have a work-related problem, feel free to talk to your Board Rep.   
 

Question: My supervisor has been rounding 

up/down the time we clock in order to avoid paying 

us overtime. For example, if I clock in at 6:25, he 

changes my time to 6:30. If I clock out at 4:15, he 

also changes the time to 4:00.  One day, 

we might lose as much as one-half hour of 

pay.  Other supervisors pay their 

employees for the exact time they clock in 

and out, even if it incurs overtime. My question 

is: is this illegal?  Should we be compensated from 

the actual time we clock in till the actual time we 

clock out? 

 

Answer.  This is absolutely illegal! You should be paid 

for all actual time you work.  The only proviso is that, 

unless your management authorizes this, you should 

probably not clock in to work until your shift is 

supposed to start.  You (and your co-workers) should 

probably bring your supervisor’s practice to the 

attention of your Department Head or the HR 

Department.  You may even be due some back wages, 

if you can show how your supervisor falsified the time 

cards.   

  

Question: If government employees have a “vested 

right” in their retirement benefits, which is 

protected by the constitution, why are so many 

people working on a ballot initiative to change their 

retirement plans?  
 

Answer: The short answer is that these people are so 

virulently angry at government employees (and so 

upset about paying taxes) that they are trying to rouse 

public attention to your “excessive” benefits.  It’s hard 

to believe (given all the past legal decisions on the 

same subject) that they don’t realize that their 

initiative, even if it passes, will certainly be set aside as 

unconstitutional.  The public CANNOT interfere in 

your City’s contractual relationship with CalPERS.   

Or, perhaps they are just hopeful…or stupid.  To 

answer a question with a question: why has the 

conservative dominated Congress now 

voted 41 times to overturn ObamaCare, 

even though they can see that it’s hopeless?  

 

 Question: I would like to know what the 

County could do to me if I call in sick, but then they 

see me out doing something, like shopping? 
 

Answer: If you lie to your employer about being 

sick, and they find out about this they can 

discipline you. Combined with other past 

behaviors, it could be grounds for termination.   

However the County cannot implement major 

discipline without offering you the opportunity 

to two levels of appeal.  So, if you were sick, 

but needed to go to the market for medicine, for 

example, you would have an opportunity to explain 

this at a hearing.  Being sick does not necessarily mean 

you are on “house arrest,” but it does usually mean you 

should not be in public view, looking healthy.     

  

Question: The permanent records for our 

department are stored in large “bankers boxes” 

which are now being moved to shelves that are six 

feet high.  Everyone in our office is supposed to help 

with this move and, later, when we need to get 

records out, we will need to climb a ladder to get 

boxes down.  I am getting older and have a slight 

disability, which I have never told anyone about.  I 

just looked at my job description that includes 

“Ability to work in a standard office environment” 

and “ability to travel to different sites and 

locations.”  It doesn’t say anything about lifting 

heavy boxes. In fact, my job is classified as 

“sedentary” by the HR Department. 
 

 I want to know if I can be required to do this as a 

condition of my employment.  Or, should I tell 

them that I cannot do this and that I’ll need 

assistance each time I must access 

these files? Could this affect my 

evaluation, i.e., ability to perform all 

aspects of the position?  
 

Answer:  No, you can’t be required to do 

this work, but so far, it doesn’t sound as if anyone 

knows that you object.  You should feel free to bring 

your concerns to your supervisor.  Since your job is not 

supposed to involve lifting heavy boxes in the first 

place, there is no reason that you should have to bring 

your age or disability into the discussion, although, 

ultimately, you may want o request accommodation 
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under the ADA.  Feel free to call your board for help 

with any of this.   

  

Question: Can our employer require prior 

approval for outside employment? Our 

policy manual states that anyone seeking 

outside employment has to complete a 

department form and have the Chief’s 

approval before taking the second job.  
 

Answer: This issue was actually tested in the 

courts about 20 years ago, by the Glendale 

County Employees Association and, 

unfortunately, the Association lost.  There are 

several legitimate reasons that your public job has the 

right to “screen” your second job before they approve 

it. These include potential conflict of interest (for 

example, there’s a lot of potential conflict between 

County inspectors and private companies which might 

secure County contracts;)  potential injury (which job 

holds the workers comp liability) and the need for 

flexibility in work hours.  Your public employer 

obviously cannot tell you that you CAN’T take a 

different job, but they can tell you that you must 

choose between the two.  

  

Question: I asked my boss in January for a week off 

in June.  I’ve got an abundance of vacation time.  

He denied this on the grounds that our team “has a 

big project to finish” about that time.  On the other 

hand, every other person on the team has been 

allowed to take a vacation. In truth, I think he just 

doesn’t like me and is trying to make my life 

difficult.  Is there anything I can do about this?  
 

Answer: Generally, vacation time is supposed to be 

scheduled to meet mutual needs of both employee and 

employer.  On the other hand, you DO have the right to 

take a vacation!  If your time is piling up and you’re 

repeatedly or unreasonably denied, this is effectively a 

denial of the right to use a negotiated benefit.  You 

have every right to ask further questions about why 

you can’t schedule this vacation, and to explain why 

your role will not really be as crucial as your 

supervisor thinks it is. If you believe you’re being 

treated “disparately” there is no harm in raising this 

issue with your supervisor, or even with others in the 

“chain of command.”  

When is Travel Time Considered “Time Worked?”                                      
What IS a “Call Out?” 

Most of the time when you are traveling from home to work you are not considered to be “on the 
clock.” For employees who are eligible to receive overtime, however, there ARE certain instances 

when travel from home-to-work is considered “time worked” under the Fair Labor Standards Act. 
For example, if you have gone home after completing your day's work and are “called out” to 

perform an emergency job in the field, all time spent on such travel is “time worked.” Under this 
circumstance, the time you spend traveling to the job site is paid time, whether you are using your vehicle or 
one provided by the employer.  
 

A written Call Out  Policy can supersede the FLSA by providing a level of pay that is higher than the minimum 
“travel time” required by law. For example, your County may have a Call Out policy that provides at least two 
or three hours of overtime pay when you are physically “called in” after the end of the work day.  This is 
higher than the travel time provision of the FLSA – unless you live very far away. Most, but not all call-out 
policies encompass travel time.  
 

When you are called at home about a work problem, or must do work on a computer from home, this time 
must be paid at the overtime rate. It is not, however, “a call-out.” Call-out policies are negotiable, but if your 
place of work has no call-out policy, the Fair Labor Standards Act applies. The law is complicated and 
violations are not uncommon. If you have questions about your rights under the FLSA, feel free to call your 
board.  
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Visit us on the web at:  www.helplac.org 
 

Legal Shield 

What is LegalShield?  

It’s total access. It’s total freedom.  

Everyone deserves legal protection. And now, with LegalShield, everyone can access it. No matter how 

traumatic. No matter how trivial. Whatever your situation is, we are here to help. From real estate to divorce 

advice, identity theft and beyond, we have your rights covered. Welcome to total peace of mind. Welcome to 

LegalShield. 

Total Access. Total Freedom. 

 Established in 1972 

 2.1 million requests for legal assistance  last year 

 1.4 million memberships across the USA  and 4 provinces in Canada 

 Proprietary system of provider law firms covering 49 states and Canada 

 Offering a high-quality, cost-effective legal and ID theft service 

Are you ready to learn more about LegalShield? 
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How it Works – There’s power in 

numbers. 

 

With the commitment of 1.4 million LegalShield members, we are able to negotiate comprehensive legal 

services with dedicated law firms nationwide at a fraction of what they traditionally cost. Because our 

attorneys aren’t waiting to get paid, and instead are prepaid, they’re motivated to treat all of our members 

and their needs equally. Covering 49 states and 4 provinces in Canada, our law firms are experienced, 

responsive, and reliable. It’s power in numbers. It’s LegalShield. Total Access. Total Freedom. 

Need ONE more reason to join LegalShield? 

Here are 50:  

1. You don’t have an up-to-date will. 

2. You don’t understand the difference between a Trust and a Will. 

3. Family members challenge your parent’s will. 

4. Your deceased spouse didn’t have an up-to-date will. 

5. The IRS selects you for an audit. 

6. Your parents die and leave you executor of their estate. 

7. You need an attorney’s advice on any matter. 

8. You need a letter written on your behalf  by an attorney. 

9. You need a phone call made on your behalf  by an attorney. 

10. You receive a speeding ticket. 

11. You are buying or selling your home. 

12. Your driver’s license is suspended. 

13. Your landlord raises rent in violation of your verbal agreement. 
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14. Your teenager is accused of shoplifting. 

15. You decide to change your name. 

16. You are cited with DWI/DUI charges while taking medication. 

17. Creditors threaten to take action against you for your ex-spouse’s debts. 

18. A neighbor reports you for child abuse. 

19. You decide to adopt. 

20. A friend is injured on your property and sues you. 

21. Your dog bites a passerby. 

22. A friend owes you money and files bankruptcy. 

23. A stranger calls and demands money or damaging information will be released. 

24. Your car is damaged by a hit-and-run driver. 

25. You accidentally back over a neighbor’s garbage can that was not in its proper place. 

26. A hairdresser damages your hair with harsh chemicals. 

27. Your car is repossessed unjustly. 

28. You are subpoenaed. 

29. You are called to jury duty. 

30. Your long drive off the tee injures another player. 

31. You need a lease agreement reviewed. 

32. Your son is injured in a football game. 

33. A neighbor trips over a rake in your yard. 

34. A jeweler sells you faulty merchandise. 

35. A car dealership gains illegal access to your credit history. 

36. You are hit by a bottle at a baseball game. 

37. A tenant falls down stairs and sues you. 

38. Your dog is poisoned. 

39. You are injured when you slip on a wet floor in a public building. 

40. Your cattle trample a neighbor’s garden. 

41. Your neighbor’s dog barks for hours every night. 

42. Your teenager gets a speeding ticket. 

43. Your landlord enters your apartment without permission. 

44. Your child throws a baseball through a neighbor’s car window. 

45. A neighbor’s dog attacks and kills your pet. 

46. Your boat is damaged while in storage. 

47. Your landlord refuses to refund your cleaning deposit. 

48. You lose an expensive watch in a hotel and the manager claims no liability. 

49. A speeding car nicks your car bumper because you have parked in the street. 

50. A merchant refuses to honor a guarantee. 

 


