
 
Why Giving Raises to Middle Class Workers  

Is Good For EVERYBODY by Robin Nahin 

This year, for the first time in six years, most public agencies in California can afford to 

give their employees a raise.  Part of the reason agencies can afford the raise is because 

employees have become so cheap.  Most of them have been through some combination of 

layoffs, furloughs, wage reductions and, of course, “sharing” of retirement and medical 

costs.  Most public employees are taking home 5% to 10% less than they were in 2008, 

which would be 10 to 20% less if adjusted for inflation.   
 

Too many employees who think of themselves as “middle class,” are actually living very, very close to the 

edge.  If they lose more than a few months pay, they lose their houses.  Their savings are vastly diminished.  

In most households, even with two people working, the chances of putting a child through college are 

increasingly remote.  Even a vacation may be remote.  So, yes, I think it’s time for a raise.   
 

Back to the Bargaining Table… 

It may have been so long since you’ve seen a decent 

raise that you’ve forgotten what kind of struggle this 

can require.  Just because your County or district has a 

little money does not mean that they will necessarily 

give it to you. Yes, they may appreciate your hard 

work during those bad times; but, in truth, they’ve 

become quite accustomed to it.  YOU are aware that 

you’re doing the work of two people. YOU know that 

your pay and benefits have been ratcheted down. But 

the governing bodies of most public agencies are 

largely oblivious to this.   
 

Or even worse, your governing body may have become 

populated, during the Great Recession, by people who 

are inherently anti-employee -- and who 

believe that YOU are the problem, and 

should be ratcheted down!  

So, what does this all mean?  It means 

that we must go back to the 

bargaining table, early and actively, to press for our 

fair share of the pie.  It means looking closely at your 

entire benefits and making sure that, as costs go up, it 

is not YOU who absorbs them, but your employer.  It 

means looking at the MOU’s of other bargaining 

groups, to insure that you ALL are treated equally.  

There is no justification, for example, for top managers 

to be receiving raises while the “worker bees” continue 

to absorb loss.  It means that you may need to crank up 

(or establish) a Political Action Committee and begin 

communicating directly with the County Council or 

District Board. It back to the hard work of being a 

public sector union.  
 

Speaking of Politics: the Big Picture 
Political leaders who have a grasp of the big 

picture understand that there is nothing 

better they can do for their communities 

 



than give employees a raise.  During the Recession, 

huge piles of money migrated out of local agencies and 

small businesses, leaving the surrounding communities 

impoverished.  People lost homes, property lost value, 

the state lost tax revenues, employees lost their jobs, 

small businesses lost their customers. It was a vicious 

cycle -- from which we have still not recovered.  There 

isn’t any more obvious solution than to inject 

money into the hands of local employees, so 

they may begin to spend again. So they can 

save their homes, and maybe even remodel 

them.  Maybe even buy a car from a 

local dealership.  
 

Bringing Back the Middle 
Class  

One of the most glaring outcomes of the Recession 

was the near-elimination of the middle class.   It’s not 

really that “all the money disappeared.”  Some sectors 

of the economy (especially banking and insurance) 

continued to boom. From 2009 to 2013 massive sums 

of money migrated away from working class families 

into the hands of corporations.  Even the mainstream 

LA Times now reports that 400 families own half the 

money in the country!   

 

What this means is that many people who think of 

themselves as middle class are truly the working poor. 

In California, public employees were particularly 

victimized because our state tax structure was (and still 

is) so closely tied to the housing market. In the last five 

years, California slashed more public jobs than any 

other state, by far.   Nearly 20% lost their jobs! (And 

still they are blamed for being “parasites” on the backs 

of the taxpayers!)   
 

Jobs + Money = Economic Health 
It’s no coincidence that the way we measure economic 

health is by the unemployment rate.  California also 

had the 2nd highest unemployment rate (over 10%) for 

nearly five years.  When unemployment is that high, 

even people who have jobs have no bargaining power.  

This is what happened to our middle class. It was 

“ratcheted.”  
  
The only way to stop the downward spiral is to restore 

the wages and benefits of the so-called middle class. 

County, water district and school employees are the 

core of this group. When the middle-class begins to 

come back, the entire economy comes back.  

Economists are actually able to prove this: they know, 

for example, that every dollar paid to a person earning 

under $50,000 will generate nearly 

$1.80 in further economic activity. 

(And $1.00 paid to a retiree generates even more: 

$2.40.)  This is because money paid to the average 

working person is almost entirely spent in that person’s 

community, while money paid to the wealthy is largely 

saved or spent more globally.    
 

The result of giving a raise to a County employee, for 

example, is not only that he gets to eat more often or 

buy a new car; it’s that it generates other jobs… and 

the people in those jobs pay TAXES…which not only 

make the community nicer, but create more jobs and 

more raises.  It’s the vicious spiral, run backward.  
 

So, How Do You Get a Raise?  
So, now we know that you not only deserve a raise, 

but that 1) this would be good for everyone and 2) your 

employer can probably afford it. The question is: how 

do you go about getting it?   
 

The answer is…There is no easy 

answer. It’s old-fashioned labor relations. 

Every agency has its own budget, its own 

priorities and its “cast of characters” on the County 

Council.  In truth, some cities have been very good to 

their employees. As soon as a bit of extra money has 

shown up, they have shared it across-the-board.  This is 

partly in recognition for the employees’ hard work, 

often in understaffed conditions, often while their pay 

and benefits were sliding downward.  But it is also 

partly because some agencies had been so emasculated 

that they could not get their work done without 

recruiting and retaining staff!  Top managers are fully 

aware they can’t retain decent employees without 

paying decent wages.  That’s it. The cities and districts 

that pay the best are able to attract and hold onto the 

best staff…  
 

So, what if you work in a place that doesn’t care about 

paying the best -- and doesn’t care if you are still 

understaffed and underpaid?  What if your County is 

NOT broke, but simply NOT “appreciative.”  Or, what 

if the Council appreciates some sectors of the 

workforce (like the Police Officers) but not others?  

What if top managers are getting raises and promotions 

while the “worker bees” are left stagnant?   
 

Quite honestly, there isn’t any solution but doing the 

hard work of labor relations: “traditional” bargaining to 

secure decent raises and benefit for the next several 

years; friendly meetings Council people; endorsements 

of those who believe in rewarding hard work; 

vigorously enforcing your MOU to stop the “nickel-

and-diming” to which your members have probably 

accustomed.  This year, if you don’t believe 

your employer is treating you fairly, you 

may just have to get personally involved.   



How Much Are YOU Paying Toward 
Your Retirement?  

The law is clear: your retirement plan is a “VESTED” benefit.  It cannot 
be canceled or reduced; it can’t be bargained away.  Although there 
have been many legal AND political challenges to this principal of vested benefits, thus far, all have 
been defeated.  The plan in place on the day you are hired must be in place on the day you retire. 

Your retirement benefit is a matter of contract, rooted in the Contracts Clauses of both the state 
and federal constitutions. However, the amount you PAY for your retirement benefit is completely 
negotiable.  As almost every public employee in California has learned, it is perfectly legal for your 
employer to ask you to share the cost of that benefit.   

“Asking” is almost an understatement.  In the last decade, as the right-wing media deliberately 
drummed up sentiment against government employees and their so-called “time bomb” pension 
plans, rising numbers of County Councils and District Boards took the bait. They threw themselves 
into crusades to save their agencies from bankruptcy, where the only possible solution was to 
force the cost of benefits onto YOUR shoulders.   Luckily, most employees were protected by union 

contracts. Over time, however, the “takeaways” mounted.  

PEPRA… In 2012, the “crusade” took on statewide momentum in the form of 

the Public Employee Pension Reform Act. PEPRA drastically lowered the cost of 
benefits for new employees and transferred the cost of monthly retirement 
premiums employers to employees.  

The loss to “new hires” was massive.  Instead of enjoying the PERS plans won through bargaining 
over the last 30 years (which ranged from the “2% at 55” to the “3% at 60,) post-2013 employees 
have the “2.0% at 62” plan.  This is nearly a 50% reduction in benefits, and is the worst plan EVER 
offered by CalPERS.  It’s also much, much cheaper. As new employees replace “classic” employees, 
over time, public agencies will save a LOT of money. (And they will also insure that their workforce 
is never able to afford to retire.)   

The second part of PEPRA, affects classic members, which means most CURRENT employees.  It 
acknowledges that it’s illegal to reduce your future retirement plan, but strongly encourages your 
employer to make you pay for it, yourself, by 2018.  We say “encourages” because this part of law 
doesn’t REQUIRE anything. PEPRA is the deliberately vague outcome of a political struggle in which 
Jerry Brown and the Democratic congress were trying to balance the budge, get the anti-
government media off their backs and still not antagonize the public employee unions.  
So, it “encourages” employers to get their employees in line to take over 
retirement costs of up to 8% for general employees and 11% for police and 
fire, but it doesn’t compel them to do this.  Basically, the law says that 
employers should aspire to have employees absorb these expenses.  If the 



employees haven’t given in by 2018, the employers may then take the issue to impasse in 
bargaining, and impose it.  

Despite the fact that PEPRA lacks any actual mandate over pre-2013 employees, it was so 
wonderfully ambiguous and legal-sounding that it worked like a charm.  Today, most 

public employees probably believe that they have no choice but to pay “their fair 
share” of their retirement plan – although there is no law requiring this at all.   

The Real Cost of PEPRA…                                                                                      
It’s only 2014, but the shift of expenses from employers to employees has already been 

massive.  In San Diego County (home of the very best “tax-payers revolts”) the cities’ costs for 
retirement dropped from $45.9 million in 2009, to $6.7 million in 2012.    At the County level, “the 
taxpayers” spent $63.2 million on retirement in 2009, but only $46.9 million in 2012.  This means 
that public employees in San Diego County took on more than $55 million of their employer’s 
expenses in only three years.  

The trend for State isn’t quite as cheery for The Taxpayers as it is in San Diego.  For all cities in 
California, the employer contributions dropped from $683 million in 2009 to $423 million in 2012.  
For all California Counties, it the “taxpayers cost” dropped from $660 million, to $452 million in 
2012.    

This was a huge transference of burden employers to employees, most of which probably occurred 
in years when these employees received no pay increases at all!  This year will be a struggle for 
many organizations as they try to recoup such massive losses for their memberships.  

Age Discrimination is Real – and Illegal! 
 

Although we accumulate skills, information and wisdom as we age, there is no 
question that many employers would prefer to hire younger workers. This is especially 
true in manual labor jobs. Younger employees in work longer without tiring, recover more 
quickly from injuries, and use fewer sick days.  Medical rates are lower for younger 
populations and “risk managers” know that older employees are a greater “risk.” In the 
absence of seniority-based layoff procedures, older employees’ jobs are often the first to be 
eliminated. 
 
Age discrimination is real – but it IS illegal. The 1967 Age Discrimination in Employment Act 
prohibits all employers with 20 or more employees from treating employees over age 40 
differently from younger employees. Equal treatment applies to hiring, promotional 
opportunities, job assignment, benefits, training, layoff, etc.  If you do believe that you may be 
the victim of age discrimination, it’s important to write detailed accounts of the incident(s) 
including date, time, comments made and witnesses. You may file a grievance under the MOU 
or you may go directly to the Equal Employment Opportunity Commission or the State Fair 

Employment Practices Commission.  



DO YOU HAVE “THE RIGHT TO REMAIN SILENT?” 

It’s not common, but it happens: someone is suspected of stealing (or selling drugs or 

falsifying police reports or giving away bus passes…) Now there will be a formal 

investigation. The guilty person could not only lose his job, but could be charged 

with a criminal offense. 

What rights do employees have in this situation?  Can they be compelled to 

answer questions?  Can they “take the 5th Amendment,” to be protected against self-incrimination?  

Do they need criminal defense a lawyer?  Here are some answers… 

The difference between criminal and 

administrative investigations…..                  
First of all, you should know that the Courts make a 

distinction between being questioned by your 

employer, administratively, and being questioned in a 

criminal investigation. In a purely administrative 

investigation the County does not need to “read you 

your Miranda Rights.” However, the County CAN tell 

you that if you refuse to answer questions related to 

your job, you may be considered 

“insubordinate” and terminated.   

On the other hand, in a criminal 

investigation, you DO have the right to 

“invoke the 5th amendment” and refuse to 

answer questions which could incriminate you.  In a 

criminal proceeding (which may well be conducted by 

the Police Department of your employer) you may be 

prosecuted and may go to jail.  

So…you have the absolute legal right to refuse to 

answer questions, but if you exercise this right, you 

are likely to lose your job. Although this sounds like 

complete entrapment, the Courts have found that it is 

perfectly acceptable, with one proviso: the County 

must give you the “Lybarger admonishment.” After 

this, you are supposed to be guaranteed that statements 

you make will not be used against you in a criminal 

proceeding  

What is the Lybarger Admonishment?       
The “Lybarger admonishment” comes from a 1985 

case, Lybarger v. County of Los Angeles, where the 

California Supreme Court determined that whenever a 

supervisor/manager interrogates an employee in a 

situation where he may be charged with a criminal 

offense as a result of misconduct on the job, the 

questioning must be preceded by this warning (or 

“admonition:”)    

1) He has the right to remain silent and not 

answer questions;  

2) His silence could be deemed insubordination, 

resulting in discipline, and  

3) Any statement made under the compulsion of 

the threat of such discipline cannot be used 

against him in a subsequent criminal 

proceeding.   

The right to representation                                  
An employee in this situation has the right to 

representation, of course.  The rep can make sure his 

client understands “Lybarger,” and help him decide 

whether or not to answer the County’s questions.  If 

the employee agrees to answer questions choices, 

management can use his answers for discipline on the 

job, but not for criminal prosecution. However, he may 

also choose NOT to answer questions, particularly if he 

is likely to be charged criminally.   

The truth is there is no way that an employee 

answering questions in one setting can be 

completely assured that his answers will not be 

provided to authorities in another setting.  After all, 

the criminal authorities are very likely to be just across 

the hall.  The Court weighed this possibility (leakage 

of confidential information) against the public 

agency’s “need to promptly investigate misconduct,” – 

and it came down firmly on the side of the employer.  

In short, the Court held that a employee’s job may be 

held hostage if he refuses to answer questions.  

An employee who is truly concerned with 

prosecution will need to choose between losing 

his job or losing the right not to “testify” against 

himself.  In the situation, he should consult 

with a criminal attorney, before attending 

any interview.  

The truth is that while 



prosecutors are not supposed to have access to the 

recordings of administrative interviews, the recordings 

can, and do, show up at Court proceedings. If 

nothing else, they can be used against an employee if 

his testimony at trial differs from statements made to 

his employer.   

What if You’re Called as a Witness?                  
If you are interviewed about ANY questionable 

activity in the workplace, you too have the right to  

representation.   You probably don’t need a rep if you 

are simply being asked questions about someone else, 

as a witness. But if you believe you may 

be implicated, you should have one. 

Further, if you believe you may be 

implicated in a criminal case, you, too, 

should receive the “Lybarger 

Admonition” – a maybe have a lawyer.   

 

Here’s a Good Question… 

Do I have a right to representation when I meet with my 
supervisor to go over my performance evaluation? 

The answer to this question is generally “no.”  The meeting to go over your evaluation isn’t 
a disciplinary meeting, nor is it a “pre-disciplinary interview.”  So there is no built-in right 
to representation.   

If the meeting becomes heated or abusive, you always have the right to leave. If the 
review you receive is negative or contains incorrect information, you always have the 
right to appeal or write a rebuttal (depending on the provision in your MOU or 
Personnel Rules.)  You DO have the right to representation in the appeals process.  

The only exception to this general rule has to do with whether there is a grievance pending, or some 
sort of settlement to a grievance, which might involve your relations with your supervisor.  For example, 
if you have filed a complaint about mistreatment by your supervisor, and your representative has put 
the County on notice that you will not agree to meet with him or her alone, you may then have the right 
to bring a representative to the meeting.    

    

What Do I Get By Filing a Workers Comp Claim?  
 
By Sherry Grant, Esq.Partner, Gordon, Edelstein, Krepack, Grant, Felton & Goldstein, LLP  
 

The California Workers’ Comp system is far, far from perfect.  However, if you are truly 
injured on the job, and have correct information (and have an experienced attorney if 
you need one) the system works, and justice usually prevails.  Toward the goal of 

providing you with information, here are answers to some frequently-asked questions…   
 

Q: What types of injuries are covered by Workers’ Compensation laws? 
 

A:  There are two general types of injuries covered by Workers’ Compensation laws: those that 
result from a specific event, and those that occur over time due to repetitive physical stress, such 

http://www.geklaw.com/wc_attorneys_grant.htm
http://www.geklaw.com/index.htm


as carpal tunnel syndrome. Injuries can also include work-related illnesses, such as heart disease, breathing 
problems or exposure to toxic chemicals or fumes.  
 

Q: What benefits are available to me if I suffer a work-related injury? 
 

A: If you are hurt on the job, you are entitled to the following benefits: 

 MEDICAL CARE. Reasonable medical care necessary to cure or relieve the effects of the injury. 

 INCOME. If you are unable to perform your job duties while recovering from the injury or illness, 

you are entitled to Temporary Disability benefits (two-thirds of your average weekly salary up to 

the legal maximum.) It is legal for the employer not to pay you for the first three days unless you 

miss 14 days of work or are hospitalized overnight.  

 PERMANENT BENEFIT IF YOU HAVE PERMANENT LOSS. If the injury results in a disability or loss of 

your job, you will receive a final “Permanent Disability rating,” which is a percentage between 1 

percent and 99 percent.  Due to the complexity of the laws pertaining to PD, it is vital to have an 

attorney on your side to navigate this part of the process.  Permanent disability (PD) benefits differ 

depending on when you were injured, your age, the amount that you were earning, and of course, 

the extent of the injury.  

 DEATH BENEFITS may be available to the surviving spouse, minor children or other dependents if 

an employee dies on the job from a work-related injury, or from a heart attack, cancer, stroke or 

other disease found to be caused or aggravated by work.  

 SPECIAL FUNDS.  Supplemental job displacement payments and a return-to-work fund are also 
potential benefits. An experienced attorney can explain these to you, and advise you as to your 
eligibility.  

 

Q:  How can I make sure I am receiving the best medical treatment for my injury? 
 

A:   It’s crucial, at the beginning stages of a Workers’ Compensation claim, to know when and where to 
begin medical treatment. Your employer is legally entitled to choose the medical provider for the first 
appointment. However, it is NOT TRUE that you must continue treatment with this physician. It is the 
employer’s duty to notify injured workers of the existence of what is known as a Medical Provider Network 
(MPN), which is a list of preapproved doctors from which an injured worker can choose. 

 

Usually, such notification comes in the form of a letter with a website the worker can go to 
find a doctor.  You can pick a new doctor off the MPN immediately after the first visit with 
the assigned doctor.  One of the reasons to have an attorney is because of their familiarity 
with the doctors on the list.  They can make sure you get the best possible treatment for your 
situation.  

 

One last thought….  You should always report a work-related injury or illness, regardless of the nature 

or the severity, immediately after it occurs.  If you fail to report it, and the problem becomes worse, your 
employer may not easily agree that the injury IS work-related, and you may have a much more difficult 
time getting the support you need to get well…. 

 

You may call Ms. Grant’s office directly at 213-739-7000. 
Ask for her paralegal, Caitlin Sullivan and identify yourself as a “CEA client” 



Questions and Answers…                      

Your Rights on the Job 
 

Each month we receive dozens of questions about your rights on the job. The following are 

some GENERAL answers. If you have a work-related problem, feel free to talk to your Board.  

Question: I was convicted of a misdemeanor several 

years ago.  I did public service and have had it 

'expunged' from my record.  Now I am being 

considered for a promotion and am required to fill 

out a new employment application.  

Do I have to report this 

misdemeanor?  

 

Answer: Unless your employer has 

other rules, the answer is NO.  The law 

only requires that you report felony convictions to an 

employer.  Felony arrests do not have to be reported, 

nor do misdemeanors. 

 

Question: I work alongside a lead man who has 

never had any authority over us in the past.  Lately, 

however, he has begun giving us assignments and 

acting as if he's our supervisor.  Can he do this? 

How much authority does a lead man have? 

 

A: A "Lead Worker," by definition, has the authority to 

give direction to lower job classifications within the 

job series.  How much authority is determined by 

Department Management? So, if you want to know 

whether your lead man has the right to be “acting as if 

he’s our supervisor,” the best person to ask is probably 

his supervisor, or your Department Head.  It could well 

be that something has changed in the line of authority, 

but no one has told the workforce.  Or it could be that 

your co-worker finds himself “filling a hole” in 

supervision.  Or, he could just be bossy…  

 

Chances are that someone has directed the lead man to 

begin exerting more control.  However, if he's abusive 

of this control, it's another story! You always have the 

right to grieve it if you are being treated improperly on 

the job.  

 

Question: I’ve been off the job for a month with a 

recurring illness. Can the County require me to 

take a drug test as part of my return-to-work 

physical? 

 

Answer: Unless your job is covered by the Department 

of Transportation regulations for heavy vehicle drivers 

(which demands random substance testing) the County 

cannot require drug testing, except under 

circumstances it has negotiated. This right to privacy 

was upheld by a major Supreme Court decision in 

1994, which said that public employers cannot 

randomly test you, unless you are in a safety-

sensitive job class. (Most non-sworn employees 

are NOT.)   

 

However, many public employers have 

negotiated “reasonable suspicion” policies, which do 

enable them to test when they have “evidence of 

intoxication.”  This normally means some 

erratic behavior or smell, which can be 

corroborated by more than one supervisory 

person.   

 

Obviously, since you’ve been off the job for a 

month, it’s unlikely that the County has any 

evidence of suspicion.  However, your 

Management could assert that it has “reasonable 

suspicion” (or at least the right to test) if they 

believe that you may have been taking 

medications which could affect work performance.  

The two sides might have a dispute in this case, as the 

belief that you were taking medications is still not 

EVIDENCE of anything.   

 

The bottom line is that unless the County has written, 

agreed-upon rules saying that employees will be 

substance-tested after a certain period of absence, they 

should not be testing people in your situation.   Call 

your professional rep if you need help with this.  

  

Question:  I've heard that probationary employees 

can't join the association. Is this true? 

 

Answer:  No!  If your job classification is included in 

the bargaining unit, you may join at any time.  Your 

Association is obligated to represent everyone in the 

unit, and almost all labor and employment laws (as 

well as the MOU) apply to employees at the point of 

hire.  If probationary employees benefit from this 

protection, they should be paying dues.  The only right 

which probationary employees clearly lack is the right 



of appeal in the case of termination – and, even then, 

there are some circumstances where probationary 

employees DO have hearing rights.   

 

Question: I know that one of my co-workers once 

had tuberculosis. He is now coughing a great deal 

and I am concerned about the health risk to me.  He 

sits quite close to me.  Do I have the right to ask 

that the County makes sure that he is not 

contagious now?  

 

Answer: The answer is yes and no.  If you 

feel that any co-worker may have a 

communicable disease, you may report 

that concern to your supervisor or the 

Human Resources Department.  What you 

CAN’T get, though, is any specific 

information about another employee’s 

medical condition.   

 

On the other hand, your employer does have the 

obligation to insure you a safe and healthy workplace.  

Without discussion about any particular illness, you 

DO have the right to request to be moved some 

distance away from a person who’s coughing a lot.   

 

Question: I recently took authorized vacation 

leave and my return flight was cancelled due 

to foul weather. I phoned my supervisor as soon 

as this happened, a full three days prior to my 

scheduled return to work day, and continued 

to keep him informed daily about the changing 

circumstances.  When the storm finally 

cleared up, I was able to return to work --  

one day after my scheduled return date.  I want 

to know whether I’m required to take 

vacation time for this day, or can I use sick 

leave? 

 

Answer: Whether intended or not, the time use was 

connected to a vacation -- and it doesn’t sound as if 

you were sick. So, the County can require that the 

leave be taken from your vacation bank.  

 

QUESTION: I work at the Building Counter in my 

County and was approached last month by one 

of my Council people, who claimed to need 

assistance.  Another person, who 

videotaped the two of us talking, 

accompanied him. A week later I found out 

that part of this conversation is being run 

on cable TV!   

 

I am not happy about this.  There is a feud 

going  

on between Council people in our County and I do 

not want to appear to be ‘taking sides.’  I didn’t 

give my permission to be on TV… I wasn’t even 

asked!  Do I have any rights here? 

 

ANSWER:  Because you are a public employee, your 

right to expect privacy in the workplace is limited, 

especially when you work at a customer service 

counter. However, even a public employee has the 

right not to have his conversations recorded and 

broadcast without his permission!  This is a violation 

of your right to privacy. Although this particular event 

can’t be ‘undone,’ you do have the right to tell the 

candidate that he doesn’t have your permission to use 

the clip.  You can also ask the County for “protection” 

against this happening in the workplace again.  Feel 

free to call your Association rep for help with this.   

 

QUESTION:  I was falsely accused of doing 

something criminal on job. I went through a court 

trial and spent $6,000 on a lawyer. I asked the 

County to provide a lawyer for me and/or to pay for 

mine, but my supervisor said they didn’t do that 

sort of thing. I was found completely innocent, and 

never would have been put through this if I weren’t 

a public employee. Shouldn’t the County have 

defended me? 

 

ANSWER: Probably yes. California Labor Code 

Section 2802 requires employers to reimburse 

employees for legal defense costs related to 

performing their job duties. In order words, if you 

are performing you job and are charged with a 

crime or sued by a citizen, the employer is obligated 

to “indemnify” you and pay for your defense.   

 

Employers can avoid this responsibility only if they 

can demonstrate that the alleged criminal activity was 

“outside the scope of employment--” In other words, if 

a public employee attacks a resident on the street or 

molests a child, it’s unlikely that the employer will be 

compelled to defend that employee.  This doesn’t mean 

that the employer can avoid all responsibility for 

defending employee’s accused of such activities. It just 

means that there is no blanket answer to your question. 

Each case is “fact specific.”  
 

In your case, since you were found innocent, it seems 

extremely likely that your employer was obligated to 

defend you.  You, or your lawyer, should file a claim 

for reimbursement.   

 

QUESTION: The County is moving clerical 

employees around to different desks all over City 

Hall.  My co-worker has been assigned to a job that 

is normally much higher in pay. Shouldn’t she at 



least receive Acting Pay? I should probably mention 

that she’s still on probation… 

 

ANSWER: It sounds as if your co-worker would be 

eligible for Acting Pay. Most Acting Pay provisions 

require a “waiting period” (usually 10 days, but 

sometimes up to 30 days…) before the employee 

receives the higher pay rate. Although this is a 

negotiated benefit, it’s often up to the employee (or 

his/her Association rep) to make the request. If the 

benefit is denied, and it’s clear that the employee 

really is doing the work of a higher-paid job, this 

would be grievable.  
 

However, an employee is on probation, she 

should think twice before filing a grievance! 

Probationary employees who file grievances – 

even completely legitimate ones – can draw a lot of 

attention to themselves. If the County decides to 

terminate her employment, it doesn’t need to give any 

reason. She could certainly file suit, claiming that this 

was retaliation.  But these cases are hard to prove and 

may take a long time.  

Question: According to my job description, I’m 

supposed to pass a test and get a certificate for 

water distribution.  I haven’t passed the test and my 

supervisor knows this.  He noted this on my 

performance review, but gave me a step increase 

anyway.  But, before I actually received the raise, 

our department head sent me a memo saying I 

would not receive it because I hadn’t passed 

the test.  I want to know if this is legal.  

Answer:  Unfortunately, yes.  Your 

supervisor’s decision-making is always subject 

to review by his supervisor.  Upper 

management has the right to withdraw the step 

increase, especially if it’s supposed to be connected to 

achieving some concrete goal, such as acquiring a 

certificate.  

 

Just a Reminder… 

Association Members Are Eligible for                  
Free Legal Services 

 

As part of our arrangement with County Employees Associates, members now 
have access to an attorney for all types of legal advice. If you are a current 
Association member, you may call our Attorney, John Stanton for assistance 
with any non-work legal problem   
  
This service does NOT include representation in Court, but does include 
evaluating your case, and up to two hours' of assistance in resolving it. There 
is no limit to the number of cases you may bring forward and all conversations 
are confidential.  
 
John has advised us that very often, people don't need to retain a lawyer; they 
just need simple advice and perhaps, a little help. If you do need formal 
representation, they will refer you to a reputable attorney in that field of law.  
 

John is available at (714) 974-8941 or stantonlaw@hotmail.com. 

 
  
Visit us on the web at:  www.helplac.org 

mailto:stantonlaw@hotmail.com

