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October 2013 News

BUT I'M SICK...

YOU MEAN THEY CAN FIRE ME??

As too many employees have learned in recent years, the myth that "You Can't Fire a
Public Employee" is false. There are three basic reasons you can be separated from
your "cushy" job: 1) disciplinary dismissal, 2) layoff, and 3) termination due to absenteeism caused
by illness or disability. The first two scenarios are fairly well understood: If you're fired as discipline
for bad behavior, you have the right to a "Skelly Hearing," and a full, evidentiary hearing -- with the
burden on the employer to prove that you did something seriously wrong. If you are laid off due to
cutbacks, the County must negotiate over such "impacts" as your severance package, and you MAY
have the right to a full hearing, if you can show that you were individually “targetted.”

But, if you are seriously ill or injured, the rules affecting your rights are very confusing. You
CAN BE threatened with termination, even if your injury is work-related. Here is an explanation…

TEMPORARY VERSUS PERMANENT

'DISABILITY'
Many people operate under the false assumption that if
they have a legitimate illness, they can’t be fired.
Thanks to the Family Leave Act this is somewhat true.
You have the right to take up to 12 weeks off the job,
for illness or non-work-related injury, before your
employer can sever you. The County does NOT have
to pay you during the Family Leave time, but you do
have the right to use all accrued leave before going into
unpaid status.

Many agencies also provide disability insurance, which
can cover your loss of income for a period of time. But
being “on disability” is not a guarantee that your job

will be held indefinitely. If your
condition lasts longer than 12
weeks, or if you are really not

able to perform your job after you return to work, you
CAN be replaced by someone who IS able to do it.

While you’re on Family Leave Time, the employer
must continue to provide its regular medical
contribution. After that, you may be required to pay
your own monthly premiums.

IF YOUR INJURY IS WORK-RELATED...
If your absence is due to a work-related injury, the law
requires that you be paid Temporary Disability income
of at least 66% of your base pay. Some employers
provide full pay for a period time. This is a negotiable
subject. During “Injured-On-Duty” time you are not
required to use your own Sick Leave, and your medical

benefits must continue.
Most employers won’t terminate an

employee on temporary “IOD time” -- but
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this practice doesn’t extend indefinitely. If you are
unable to work for more than a few months, the County
can press for a medical determination as to when you’ll
be able to return to work. If no date can be predicted,
they CAN call for an “interactive meeting” under the
ADA (Americans with Disabilities Act) and, quite
possibly, terminate you. This is the case, even if you
injury is work-related.

An employee who is no longer able to perform the
full range of his duties can be terminated. If you are
threatened with termination because of permanent
disability arising from a work injury, you should have
BOTH a workers compensation attorney AND a
professional representative for the ADA/termination
case. Your workers comp attorney has the goal of
securing you the highest possible settlement on the
injury. But most workers lawyers do NOT attend
ADA interactive meetings. This is a different field...

Under the Americans with Disabilities Act, the
employer is required to “accommodate” a permanently
injured worker by either offering an alternate job that
you can perform or modifying your work conditions so
that you can perform your own job. This obligation
applies whether your injury is work-related or not.

You must be represented because the law has a lot
of loopholes. Employers are able to evade the
requirements of the ADA simply by arguing that
giving you a different job, or accommodating your
current one, would cause “unreasonable hardship.”
The meeting to discuss all this is called the “interactive
meeting,” and you can see why it’s important to be
represented: your continued employment may truly be
at stake.

PROFESSIONAL’ ROLE IN THE

“INTERACTIVE MEETING:”
To put it bluntly: your representative can
maximize the likelihood that the County will
continue to employ you by making it clear
that he/she will help you exhaust all avenues
before you can be terminated. For instance,
if the County doesn’t offer to modify your
job or provide you with alternate
employment, your representative can compel the
County to give you a “Skelly Hearing.”

In 1989, the State Supreme Court determined that
employees threatened with termination due to
disability have the same appeals rights as someone

being fired for disciplinary reasons. This means that
you have the right to two levels of hearing: the first
with your Department Head (or some other high-
ranking County official) and the second, a “full
evidentiary hearing before a reasonably impartial third
party. Usually this is an arbitration, before a judge-like
person, or a hearing before a Personnel Board or Civil
Service Commission.

If you’re being terminated for an inability to perform
the full range of duties of your job, the County has the
burden of proving that 1) it has no other jobs to offer
that you might be able to do AND your job can’t really
be modified to enable you to continue to work.

LAW TAKES THE PLACE OF

COMPASSION
Public employers used to be somewhat compassionate
when it came to taking care of sick or injured workers
– especially those who were injured on the job. But the
recession, coupled with the political attack on public
employees, changed all that. Most public agencies now
employ “Risk Managers” whose key function is to
determine whether the risk of keeping you is worth
your value to the organization. The pressure to
remove “unproductive” workers is very, very real.

While it is true that an employee who has a long,
positive work record and is popular with management,
is more likely to be “kept on,” even with limitations,
it’s more true that the law is your primary tool.
An effective representative makes the cost of
terminating an injured worker higher than the cost of
keeping him.

Finally, you should know that your Retirement Plan
plays a part in this scenario. In California, public

agencies cannot terminate an employee who has
become disabled, while employed, without
applying for – and securing – his disability
retirement benefit. The County may apply for
your disability retirement, but you may also object
in this venue. You may appeal to the Retirement
Board, arguing that you are perfectly able to work
– if the County would only provide you with
appropriate accommodation. If the Board finds in

your favor (that you ARE able to work) your employer
may have no choice but to continue to employ you.
You CAN’T be involuntary “disability retired” if the
retirement board doesn’t agree…
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Governor Signs More Pro-Labor Legislation

Change in Charter Election Process Will Make it More Difficult for Cities to Evade
Labor Laws
In September the Governor signed SB 311, which will become law this January. Under this law, cities will no longer

be able to make labor-related charter amendments at hastily called or poorly attended local elections. From now on,

changes in County charters may only be voted upon at the same time as statewide general elections. The

legislature’s goal is to require a much higher level of participation in the election, which presumably will lead to

broader public awareness of the changes that are being proposed.

The primary impetus behind most charter amendments in recent years has been cities’ desire to evade state labor

laws. The Courts have consistently found that certain laws, especially those involving contracting out and layoffs,

don’t apply to charter cities. The League of California Cities actively opposed this bill because of its capaCounty to

interfere with cities’ “flexibility” in their ability to make charter modifications in a “timely manner” … “severely

hampering a cities’ ability to address important issues.”

AB 1181: Union Release Time
This law amends the Meyers-Milias-Brown Act, the state labor law, to require employers to give paid time-

off to a reasonable number of employees to serve as representatives of their labor organizations at PERB

hearings, Personnel Boards or Civil Service Commissions. The time off must be related to a matter brought by the

employees’ association, and must involve “testifying or participating.” The union must advise Management about

the need for time off in advance of the meeting. This law also goes into effect in January and adds to the current

“release time” benefit under the MMBA which provides time off for association leaders to attend negotiations

meetings with their employer.

Did you Know…

Varicose Veins May Be an Industrial Injury!

Many jobs keep employees on their feet throughout the day. So, please know that prolonged standing may
contribute to varicose veins, the twisted and bulging veins commonly found on calves or on the inside of the leg.
Varicose veins develop when valves that allow blood to flow toward the heart stop working properly, causing
blood to pool in the veins and make them swell. Besides being unsightly, they may be painful, especially when
standing or walking. They often itch, and scratching can cause ulcers. Untreated varicose veins can lead to
impaired walking and other vascular diseases.

Varicose veins are an under-reported industrial injury. In some cases, they may be recognized as a disability,
triggering your need for accommodation on the job. If your job entails hours of standing or walking, varicose veins
are likely to be considered a work-related injury. You DO have the right to require the County to take care of this
condition, including possible loss of income. Problems caused by varicose veins can result in the loss of your job, so
you should not fail to report this condition. Ultimately, you want to make sure that you receive proper medical
care – even when you may no longer be employed.
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HOW MUCH IS YOUR TIME WORTH?

Who’s responsible for the time an
employee spends “preparing” to
do his or her job? Putting on a
uniform or protective gear?
Scrubbing up? Sharpening tools?

Conducting a safety check? Although the
US Department of Labor has, since the 1950’s,

held the opinion that “prep time” is work time, that
opinion had been “forgotten” over the years. So,
when the employees at Sanderson Farms in Texas
and Louisiana sued, in 2008, for years of back wages
for time spent putting on hairnets and gloves,
sharpening knives, sanitizing work areas and
walking to the assembly line, the Court’s agreement
that they were entitled to millions of dollars had
ripple effects, nationwide.

The company defended itself by saying that the time
spent on “prep” was only a few minutes a day,
amounting to no more than $15 per week for anyone.
The legal term for this is “de minimus,” implying
that the time is so minimal that it’s not worth
counting. The Court disagreed, however, and asked:
“de minimus to whom? When you are making $8
per hour, $15 is a lot of money…”

YOUR “Prep Time”
In public agencies, employees generally make more
than $8 per hour, but many also spend considerable
time “prepping.” Usually this means putting
on uniforms, checking vehicles, turning on
lights or equipment, opening doors or shades,
or setting up a counter for public operation.
Most employees “clock in” as soon as they
arrive at work. Many others, however are told that
they are not to clock in “until the door opens” to the
public or the crew leaves the yard. These directions
clearly violate the federal Fair Labor Standards Act,
which is now much bolstered by the new decision.

All Work from Home Must Be Paid Time…
If you are in a situation where you are not being paid
for all time worked, you have the right to take steps
to remedy this. You should also know that “prep
time” is not the ONLY time where employees may
be working without appropriate pay. If you work
from home, your employer cannot tell you that this

time “doesn’t count.” Even if you are not at work,
your time spent on work is considered paid time.
Even if this is only a few minutes, on the computer
or the phone.

So, again, the question arises: “de minimus” to
whom? If you are bothered at midnight or 2:00 a.m.,
for five minutes, a couple of times a month, is this
“de minimus?” What about a couple of times a
week? The law clearly says that ANY TIME
spent working is time which must be paid….

“Standing By….”
Similarly, employees are sometimes told that they
need to “be available” to help with off-duty
emergencies, but that they are “not really” on
standby – which means that they shouldn’t expect to
be paid. Or they might be told to remain on-site or
“keep your radio on” during an unpaid lunch – “no
working, but available…” Both of these
circumstances are violations of the law.

The legal guideline for
determining whether an
employee is actually working
has to do with control: “any
time an employee is subject to

the control of the employer” he
must be paid. So, if an employee
must answer a phone or beeper
or must remain within a short distance

from the job or must be in work-ready
condition during non-work hours, he
must be paid for “standing by.”
Similarly, a person who is not free to

leave the building, nor to turn off his
County radio is “under control of the employer,” no
matter how else he or she spends the time.

Working Remotely is STILL Working…
Work is work, no matter where it is done. With the
increased use of computers, tablets, and smart
phones, entire operations can be run remotely! This
has lead to larger and larger numbers of employees
who are, “just responding to email,” “just tweaking
the program” or “just making a few phone calls” –
all without being paid!
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Public employees are a pretty easy-going bunch, but
their jobs are almost universally more poorly
compensated and sparsely staffed than they were
five years ago. Their time is more valuable than
ever before. Work conditions that take advantage of
their good will – arriving “a few minutes early,”
“keeping the door open” during lunch, “helping out”
late at night or on weekends – are all circumstances
which quietly, but inexorably, increase the length of
the workday. They are the kinds of conditions that

cause employees to ask whether their salaries really
do make up for the demands of the job.

So, what amount of time is “de minimus” to you?
Are a few minutes “off the clock” worth filing a
grievance, or a few phone calls at home worth
making a request for overtime? How much is your
time worth? How many minutes are you in a
position to give away?

Here's A Good Question…

QUESTION: I asked the County to conduct an investigation into my
complaint about foul language and menacing behavior from my
supervisor. I gave at least half-a-dozen examples, and gave names of
three witnesses. After several months of supposed investigations, they say they
found no wrongdoing. This is absurd! What can I do?

ANSWER: You're right; it is absurd. No matter what they really uncover in these
investigations, employers have an overwhelming need to NEVER admit that anyone was
truly harassed or mistreated. You can probably guess why: because any admission of
wrongdoing could be used against them in court.

But what was your goal with this complaint? Was it to sue the County, or to make sure
the bad language and threatening behavior cease? If it was the latter, you probably
accomplished your goal. Based on the information you provided, the County undoubtedly
did conduct an investigation and determined that at least some of your complaint was
legitimate… Although they won't tell you this, the effectiveness of your complaint should
be measured by whether the supervisor has stopped bothering you. (He probably has…)

The findings of employer-conducted harassment complaints almost always leave the
victim unsatisfied. First, it's frustrating for someone who has been abused not to have
his/her employer acknowledge this. But, second, it's upsetting not to see the perpetrator
punished.

If it's any consolation, you should know that most perpetrators ARE punished -- even if
you never know the extent of this. YOUR assignment is to monitor whether the behavior
toward you improved.
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Unemployment Insurance:

How Does It Work?

If you are laid off, terminated or in some other way forced to leave your job, you may
be eligible for Unemployment Insurance. Initiated during the Roosevelt
administration -- when 25% of the population was out of work -- the Unemployment System was designed
not only to benefit the individual worker, but the community in which s/he lived. The mission statement of
the 1935 law says that the intent of this program is to assist unemployed people until they can return to work,
so they may avoid homelessness and hunger, and may continue to participate in their local economy.

Because of this mission, the “UI system” has always been viewed as an “employee friendly” system. The
rules lean strongly in the direction of making benefits available to most applicants. And, when
unemployment is high, Congress may approve extensions of benefits, for up to 18 months. The goal of the
Unemployment Insurance System was always to “keep the money moving’ in the American economy.

Although Unemployment Insurance is established under federal law, it is administered by the states and
supported by employer’s tax contributions. Today, in California, the Unemployment System is undergoing
the greatest stress of its 80-year lifespan. This is because HUGE numbers of people are unemployed, and
often have been for many months. Employer costs are rising steadily, while the maximum weekly benefit for
recipients (which is $450) hasn’t gone up for years. Today, the “Unemployment Office” in your community
may make it much more difficult for an individual to collect benefits than ever before.

WHO’S ELIGIBLE TO COLLECT UI BENEFITS?
People are eligible to “collect unemployment” only after they have spent a significant amount of time
working. The amount that they collect is based on what they were earning during a pay period which ended
several months before they were terminated. Everyone who works is, theoretically, eligible for benefits.
This includes “temps,” part-timers and often, consultants. People who are not considered actual employees
(i.e. independent contractors) must also pay unemployment benefits, as their own employers, on their own
behalf.

Employees are eligible to receive benefits only while they are conducting an active search for work. This is
NOT a program that benefits people who are injured, disabled or otherwise not able to work, immediately.

THE REASON FOR THE UNEMPLOYMENT MATTERS…
Today, the question of why someone is out of work can have a lot of bearing on whether or not they
can collect UI benefits. In general, people can “collect unemployment” if they are laid off or,
somehow, have become unemployed through no fault of their own. A person who quits or is fired
“for cause” will probably be denied unless he or she can show extenuating circumstances. This
usually means demonstrating that the job, somehow, was made intolerable. This leaves a lot of
power of interpretation up to the leniency of an individual caseworker. Thus, the UI offices in some
counties have become known for being “much more difficult” on applicants than others.

In order to determine eligibility, the Employment Development Department (EDD) will conduct
actual interviews with applicants to get a complete understanding of how the job ended. For
example, if someone has become unemployed because his job changed such that he could no longer
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perform it, OR because his workplace moved, such that the that he could not reach it within reasonable
transit time, he might have quit, but would still be eligible for benefits. Similarly, if she can demonstrate that
she was forced to leave the job because of harassment or discrimination OR because of an unjustified
termination, she may be eligible for benefits.

Several years ago, the EDD began scrutinizing cases much more carefully than in the past, and routinely
denying a much wider range of applications. People who are denied benefits have the right of appeal; a
significant number of cases which were initially denied are granted on appeal.

HOW IS THE AMOUNT DETERMINED?
EDD uses the money and information sent by employers, to compensate employees who may be terminated
or laid off, based upon the amount of money they may have earned in a “base period.” A base period is a
specific 12-month period, several months prior to the filing of the unemployment insurance claim. For
example, if a claim is filed in April, May or June, the “base period” is the previous January 1st through
December 31st.

Unemployment insurance benefits are issued every two weeks, and they are taxable. They must be reported
as income on federal income tax forms, but not for state income tax purposes. You can elect to have the
EDD deduct taxes from the benefit before the checks are issued.

OFTEN PART OF SETTLEMENT DISCUSSIONS
Finally, you should know that it is not usual for the question of an employee’s “right” to collect
unemployment insurance to come up in settlement discussions when an employee is being laid off or
terminated. If you have decided to leave your job (or are being “forced” to leave) and need representation in
discussing this issue with your employer, you should feel free to call the union staff for help.

RECENT LEGAL DECISIONS

The following are significant legal decisions that further the rights of public
employees in California. Please keep in mind that each case is unique. If you
have a specific legal question or problem, call your Board Representative or our
Professional Staff at (562) 433-6983 or cea@Countyemployees.net.

Employer Must Pay for Off-Duty Job Related Training
The U.S. Department of Labor (DOL) has issued an opinion requiring employers to pay for off-duty training
time, when the training is directly related to employees’ jobs. This most recent decision involved a company
whose employees install and service communications equipment. In order to learn how to install the
equipment, the employees were required to take four one-hour classes, on-line, on their own computers,
during non-work hours.

The employer asked the DOL for an opinion about whether the time spent taking the classes had to be paid.
The answer was YES: the company must pay for the time spent taking the classes – even if they are taken
at night at their own homes.

Passing a Respirator Test Not Considered an “Essential Job Function” for
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Diabetic Accountant
A diabetic employee, who lost his job because he could not pass a respirator exam has been granted for
hearing under the ADA, by the U.S. 9th Circuit Court of Appeals. The employee, an accountant, argued that
the sedentary nature of his work did not require that he pass a physical agility test. The Court agreed,
arguing that the employer could not require the employee to pass medical tests which have no bearing on
his assigned duties.

The significance of this case is that Courts are increasingly cracking down on employers who would rather
terminate ill or injured employees. Employers cannot cite unnecessary performance criteria as
grounds for disabled employees.

Whistleblower Not Required to Exhaust “Internal Remedies” Before Filing Suit
A school district employee, who refused to remove asbestos without proper training or equipment, found

himself laid off within a short time period after the event. He believed that the layoff was retaliatory
and filed suit in federal court. The District argued that the employees’ lawsuit was barred because
he had failed to file a complaint under the District’s Personnel Rules. The Court disagreed, saying
that the employee was free to file a lawsuit over retaliation without “exhausting internal remedies.”
The employee DID sue and did win his job back.

Questions & Answers about Your Job

Each month we receive dozens of questions about your rights on the job. The
following are some GENERAL answers. If you have a work-related problem,
feel free to talk to your Board Rep or Association Staff, at (562) 433-6983 or
cea@Countyemployees.net.

Question. I’m interested in promoting to another
position in my department, but have just discovered
that the County has changed the requirement of this
job to include a college degree. I want to know
whether the County can just do this arbitrarily when a
position opens up. Is it possible that my
work experience can substitute for the
degree?

Answer: Two answers: No and
possibly. The County cannot arbitrarily
change a job requirement when a
position opens up. The County has the
right to establish job specifications,
including degree requirements, for new job classes. But
if this is an existing position, in the bargaining unit, the
County is required to negotiate over any proposed
changes. Work experience may well be considered as a
substitute for a college degree. In fact, this subject is
often part of the negotiations when a County wants to
upgrade the requirements of a position.

Question. I have been off the job for nearly three
years, recuperating from a serious work-related
injury. My doctor has now cleared me to return to

work with no restrictions, but the County says that the
job has changed so that I must re-test to prove that I
am eligible to do my own job! Is this legal?

Answer: It may be legal. If during the time of your
absence, the job has truly changed so much that you
truly may not be familiar with the equipment or

procedures, or may not hold necessary licenses or
certificates, you can be required to test to prove that
you are still qualified to perform it. If the testing

process finds that you are not eligible, however,
you have the right to challenge this. The burden

is entirely on the employer to demonstrate that
you can’t do the job. Also, even if you are not

currently able to do the job, the burden is on your
employer to either provide you with necessary training, or
to assign you to another job. Finally, just remember that
you cannot be terminated without due process: two levels
of hearing, the second of which is before a “reasonably
impartial” third party.

Question. My department has sent me a notice saying
that I must get a certificate for handling certain
hazardous materials in order to keep my job. I asked
about this and they say that it’s now a state

mailto:cea@cityemployees.net
mailto:cea@cityemployees.net
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requirement and “non-negotiable…” Can they just do
this?

Answer: Yes and no. The County is obligated to comply
with new certification requirements, which means that it
can require employees who handle the hazardous material
to be trained and certified. The new requirement is
negotiable to the extent that the County must talk to your
Association (and hopefully a rep from your work group)
about how the certification requirement will impact you.
This includes addressing what needs to be done to insure
that the affected employees do become certified: training,
testing, time periods, etc. It also gives you the
opportunity to address the subject of Certification Pay, by
the way…

Question. Our new contract provides for a 3%
raise in January, but the cost of our health care
plan is going up 3.8%! Somehow, other people

think that this is a good deal, but I think it stinks!
Doesn’t this just mean one more year of making

less than the year before?

Answer: No! A 3.8% increase in your medical
premium is much less money than a 3% increase on

your pay. As an example: if your monthly premium is
$500, 3.8% of this is $19. If the premium is $1,000,
the increase is $38. But if your monthly wages are

$4,000, a 3% increase is $120.

Question. I was hurt at work and was off the job for
three weeks. I used up most of my sick leave while the
County was deciding whether or not to accept the
claim. They ultimately agreed that my injury was
work-related, but never restored my leave. What
should I do about this?

Answer: First, make sure you ask the
County, in writing, to restore your leave
balances. If they do not restore them, you
might need to file a grievance. Feel free to
contact your Association’s professional staff for help. It’s
important that you keep track of all the time you lost
AND to make the request for restoration as early in the
process as possible.

Question: I was doing the work of a higher job class
for more than a year before I finally got fed up and
filed a grievance. The result is that they have now
taken away the duties, and are running an ad to hire
someone for this position! Don’t I have some right to
this job?

Answer: This is a tough one. You didn’t mention the
outcome of the grievance. Did the County agree that you
had been performing the duties of the higher class for a
period of time? If so, you should, at minimum, be

provided the pay of the position until they took the duties
away. If the out-of-class work was acknowledged to have
occurred over a long time period (such as a year,) you
have the right to insist that the remedy to your grievance
be the immediate, permanent reclassification to that
position.
On the other hand, Management has the right to remedy
an out-of-class grievance by removing the out-of-class
duties. Also if there’s an existing eligibility list for this
job class, they have an obligation to consider all eligible
applicants. (If they failed to do this, an employee waiting
on the list could legitimately object if the
County simply “slipped you into the job.”)
So, unless the County agrees that you’ve
been performing this job for such a long
time that it is “rightfully” yours, they have
the right to conduct an exam. The fact that
you filed a grievance cannot be used against
you, and, if you are not hired, you certainly
have the right to question the experience or eligibility of
the person who is.

Question. I’m a code enforcement officer and have
received an e-mail from a member of the public
which, essentially, threatens me with being shot if I
come on his property. I am requesting legal advice on
how to protect myself from this threat to my life.
What do I have the right to expect the County to do?

Answer: First, you must report the threat to the County
and make it clear that you are concerned for your safety.
The County is required to review or investigate what you

reported and during this time, you should not be
required to perform any duties that could
expose you to the threat. If the investigation
confirms the threat, the County must take

the necessary steps to insure your safety.
This might mean a restraining order or other
actions warning the resident about his potential
actions. If you think that the County is not

taking appropriate steps to protect you, call your
Association staff. A “health and safety grievance” may be
in order.

Question: My Department had a mandatory day-long
retreat which included lunch. I ate seafood that had
been left out in the sun for too long, got very sick and
was off the job for the rest of the week. I want to
know: shouldn’t the County pay me for this time,
rather than being forced to use my own sick leave?

Answer: Yes, if you’re rendered ill by food provided at a
required employer event, the time lost (and possible need
for medical treatment) should be covered by workers
compensation. If you didn’t report the problem right
away, you should do so now.
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PLEASE VISIT US ON THE WEB AT:
www.helplac.org

“HELPING EMPLOYEES IS OUR
NUMBER ONE PRIORITY”

http://www.helplac.org/

