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August 2013 News 

 

What Is the Difference Between a Problem and a 
Grievance?  By Robin Nahin, City Employees Associates  

 

Contrary to popular opinion, “filing a grievance” is not a terrorist act. Your Association’s grievance 

procedure is nothing more than an in-house mechanism for asking the City to fix a problem. It can be a 

problem with your pay, your work hours, your job assignment, your equipment or furniture, your 

interaction with your supervisor, etc. Legally-speaking, not all “problems” are, grievable matters; but, at 

the informal stage, the distinction doesn’t matter much. A grievance is simply a request that someone in 

authority give some attention to your legitimate, work-related problem.  

 

Before doing anything, you should read your Grievance Procedure. It is usually found in the MOU; but 

sometimes in the City’s Personnel Rules. In most cases, you’ll find that the first step – the informal 

procedure -- is a discussion with your supervisor. Unless specifically prohibited, you have the right to 

be represented at this meeting; but many people do it themselves or bring an Association Board member. 

At the meeting, it’s important to let your supervisor know what the solution to your problem would be 

(in legal parlance, this is called “the remedy”). It’s also important that you let him know that you are 

considering this meeting the first step in the grievance procedure.  

 
A grievance has two essential elements that a simple 

discussion has: 1) time limits and 2) the requirement 

that it be answered. If you simply mention to your 

boss, in passing, that you really think you should 

have been paid for that half-hour you worked on 

Saturday, he may or may not get back to you.  

 

If you tell him you really think you should 

be paid for the time, and that your request 

should be considered the informal step of 

the grievance procedure, he must give you 

an answer within a specific time period. 

You have also put in an unspoken notice that if he 

won’t, or can’t, solve your problem, you will 

probably take it to his boss – which may really be 

something he’d like to avoid… 

A good supervisor isn’t put off by his employees’ 

use of the grievance procedure. Good managers 

understand that minor disputes can fester, interfering 

with work relations, interfering with 

productivity, and potentially costing the City 

hard dollars in lawsuits. The vast majority of 

grievances are resolved at the informal 

level.  
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Then again, not all supervisors are good 

supervisors. Some would definitely rather not 

know about a grievance. Some are NOT skilled at 

problem solving. Some DO become irritated, if not 

downright angry, when their staff presents them with 

grievances. So, if you believe that it would be better 

to “chat” with the boss about a problem 

before calling it a grievance, this is entirely 

your choice. Although retaliation is illegal, 

employees’ fears about being labeled 

"troublemakers" are real and often 

legitimate. The decision about which is more 

important -- resolving a problem or risking 

your supervisor’s animosity -- can be a tough 

one.  

Fear of retaliation is often the reason that people 

wait too long, or until a situation is much worse, 

before speaking up. Keep in mind that your 

professional staff is specifically trained to help you 

make these kinds of decisions – and feel free to call 

them! In the meantime, here are some guidelines to 

help with the choice:   

 

1. Supervisors can’t fix problems 

they don’t know about.                                        
Employees tend to think their bosses know more 

about their problems than they really do; but the 

truth is that no one cares a nearly as much about 

your situation as you do. Your boss has his own 

problems and he’s not omniscient. Many managers 

respond to a grievance by saying that, had they 

known about your problem, they “wouldn’t have let 

it go so far.” So, early communication is almost 

always good.   

 

2. Time IS often an issue.                                        
If you are grieving an event that has already 

occurred, or even an ongoing problem, be advised 

that there are TIME LIMITS! If you wait too long, 

or if you talk to your boss, but are put off, you are 

likely to miss a time limit.  Most procedures give 

you ten to twenty days from the date of the event, or 

“the knowledge thereof…” If your boss wants some 

time to look into the matter, you can mutually agree 

to put the grievance process into abeyance (on hold) 

till he gets back to you.  

 

Some employers call “time limits” routinely to avoid 

hearing a grievance. Sadly, it works most of the time 

and, often it’s the hardest working, most 

conscientious employees who are the victims. These 

are the people who take on the duties of higher-paid 

jobs (or of several jobs…) without extra pay, for 

ever-extending periods of time. Or the employees, 

who take classes, earn certificates or degrees (often 

at their Departments’ behest) for the promise of a 

pay raise or promotion later. Or, those who work 

excess hours without pay or literally, volunteer their 

time to help the Department out with a short-term 

project -- which all too often turns out to be a long-

term project…  

Sometimes these employees do talk to their bosses 

about the exploitive situation, and generally, they’re 

encouraged not to “rock the boat,” based on the 

promise of a reward later. Sometimes the rewards 

DO come through, but all too often these employees 

discover that their supervisor was not really in a 

position to make such promises… 

 

3. There IS, ultimately, a difference 

between a “problem” and a 

“grievance.” If your grievance is not resolved 

at the informal step and must move to the formal 

stage, you will need to explain what local rule or 

provision is being violated. Conflict with a co-

worker, for example, may be upsetting -

- and there's certainly nothing wrong 

with asking management to address it -- 

but it is not grievable unless the problem 

crosses into the realm of harassment.  

 

Similarly, favoritism is not 
illegal (unless it is based on race, sex, age, 

handicap, etc.) As unfair as it may seem, 

Management is required to “treat everyone the 

same” only to the extent that the law or the contract 

requires. Thus the City must pay you the overtime 

rate for hours worked beyond 40 in a week, but 

(unless you have a specific rules about this) it 

doesn’t have to give everyone equal access to 

overtime hours. Similarly, the City’s required to give 

everyone in the same job class the same pay (within 

a range) but it’s not required to give everyone the 

same assignments, the same opportunities to 

perform all the duties of the class, or even the same 

training. The City must give everyone in the 

bargaining unit the same benefits -- vacation, 

holidays, sick leave, medical and dental -- as 
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stipulated by the MOU, but it doesn’t have to give 

everyone the same work shifts, days off, acting 

assignments or vacation slots.  

 

The Association can negotiate methods for 

rotating or bidding for these kinds of opportunities 

– and many do. But in the absence of written 

provisions on these subjects, Management’s 

capacity for “favoring” one employee over another 

is considerable.   

None of this means that you don’t have the right 

to complain, or to bring examples of “disparate 

treatment” to Management’s attention. Public 

employers like to pride themselves on “being fair,” 

so, depending on the culture of your city, your 

informal complaints may be heard and acted upon.  

 

(In fact, the higher you go in your discussions with 

management, the more likely that the listener will 

won’t have any emotional involvement and will be 

able to evaluate your claim objectively…) Strictly 

speaking, though, favoritism isn’t grievable.   

 

A Formal Grievance… 
Most grievances are defined as “a 

violation of the MOU or other written City 

rules or policies.”  

 

Some procedures also encompass 

violations of labor and employment law – but most 

don’t. Although union reps like to say, “if there is an 

injustice, we’ll find a contract provision to hang it 

on,” this just isn’t always true.  

 

If you have been unsuccessful at resolving a problem 

informally, you should talk to your professional rep 

before “going formal.”  

 

He or she will tell you whether the grievance 

process is truly your best venue, or whether there 

may be a better method for handling your problem. 

In fact, you are entirely welcome to have your rep 

process the grievance for you. After all, this is 

exactly why you pay union dues. 

 

A formal grievance usually involves writing letters 

(and/or filling out forms,) preparing support material 

and arranging meetings with Management. Your 

issue may also affect larger numbers of people than 

you realize, or raise your Union’s awareness of a 

violation affecting the organization as a whole.  

 

It might be that your Association’s failure to address 

it could be considered a waiver of rights – for the 

entire group! In this case, the Union may 

want to move the issue forward, with the 

organization as the “grievant,” rather than 

you. It also might be the violation is so severe that it 

will want to file directly with the Public 

Employment Relations Board.  

 

Ultimately, you (and/or the Association) can take the 

matter up the “chain of command” to the City 

Manager, Personnel Board, Civil Service 

Commission or, hopefully, to a professional 

arbitrator.  

 

The hearing officer, or hearing body, at top step, can 

vary from city to city, in accordance with you MOU. 

Grievance procedures, like other personnel-related 

provisions, are negotiable. Unlike disciplinary 

rights, which are controlled by State law, there are 

no legal standards for how grievance procedures 

should work. In fact, there is no legal requirement 

that you have a grievance procedure at all!  

 

Since 2001, your Association has also been able take 

contract violations to a PERB judge. When 

grievance procedures are weak or dysfunctional, or 

when employers repeatedly commit the same 

violations, Associations tend to take matters to 

PERB.  

 

PERB has a no-cost, relatively speedy procedure for 

hearing alleged “unilateral changes” (contract 

violations) and it has the authority to compel 

employer compliance. For this reason, many 

management officials are now taking their grievance 

procedures more seriously. 

 

Your formal grievance can take many months to 

complete, may (if it involves arbitration) require 

approval of your Board of Directors, and may have 

so many twists and turns that they can’t all be 

discussed here. Suffice it to say, though, that your 

prospects for achieving justice, if you are truly 

suffering from a violation of rights, are very good – 

especially as the law improves over time. 
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Courts Confirm that Employees Can’t Be Fired  

For Reporting Workplace Violence  
 

A California Court of Appeal has ordered the reinstatement of an employee who was 

terminated after calling the police when a co-worker threatened physical violence 

and later tried to stab him with a screwdriver. The termination took place at a private 

company, which had no appeals rights for fired employees.  

 

The Court agreed that California is an “at will” state (which means that private company 

employees can be fired “without cause”) but it clarified that employees DO have the right to 

file wrongful termination cases, if they can show that the termination was a retaliation for 

the employees’ enforcement of their legal rights.  

 

In this case, the “legal right” was the California Labor Code, which states “Every employer 

shall furnish … a place of employment that is safe and healthful for the employees therein.” 

The Court also referenced the Workplace Safety Violence Act, which requires employers to 

protect employees against “unlawful violence or credible threat of violence” by an 

employee against co-workers.   

 

This case is significant because the Courts, in general, are reluctant to tell employers that 

they don’t have the unrestrained right to terminate workers. In this case, however, they 

wanted to send a message: employees cannot be punished for properly reporting violence 

on the job.  

 

 
 

DUI…Driving Under the Influence … 
What Impact Would an Arrest Have 

Upon Your Job? By Mike Gaskins, CEA staff 

 

It happens. You are driving home from a party.  You have had a drink (or two or three), and 

you are stopped for erratic driving.  If you are charged with “driving under the influence,” 

you are not only going to have some legal problems, but quite possibly, some problems on 

the job. Here is a summary:  
 

 First of all, you will probably have to hire an 

attorney. The courts take intoxicated driving 

seriously. It’s a criminal charge which will result 

in a fine, some loss of the use of your driver’s 

license, and possibly, some community service or 

jail time. Your auto insurance will probably 

double… and will remain that way for several 

years. 

 

On top of all this, there WILL be an impact on  

 



5 
 

your job, although the extent will depend on the 

duties you perform. At minimum, your driver’s 

license will be suspended for 30 days, although the 

DMV MAY allow you to hold a “restricted 

license,” so you may drive back and forth to work.  

 

Whether you drive your car on the job or not, 

almost all job descriptions require that you carry a 

valid California driver’s license. Although you 

may be able to get back and forth to work without 

trouble, you should know that your employer is 

very likely to find out about the arrest – and you 

may want to be the one who tells them.  

 

If You Drive on the Job… 

If driving is an essential part of your job, but you 

are not required to hold a commercial driver’s 

license, it is essential that you tell your supervisor 

about the DUI because you will need to ask the 

city for accommodation until your license is no 

longer suspended.  In other words, if you normally 

drive from the Police Department to the Court 

each morning, or between branch libraries, or 

between the Public Works yard and City Hall, you 

will need to either ride along with a co-worker or 

ask the City to relieve you of these duties.  

 

Driving between worksites on City time IS driving 

on the job. If you cannot do this, you will need to 

ask the City to reassign those duties. In most cases, 

employers accommodate employees with these 

short-term difficulties; but they are not required to.  

If you face a dilemma because you must drive on 

the job, but the City either cannot or will not 

accommodate your suspended license, your job 

can be at risk. If this happens, you may want to 

call your board for help.  

  

If You Are Required to Hold a 

Class A or B License… 

If your job requires both driving AND holding a 

commercial license, however, you are going to 

have significant problems at work.  Your 

commercial license will be 

automatically suspended for one 

year, even if this is a first offense.  

If there is a second DUI conviction, the suspension 

will be for lifetime.   

If you are a bus driver, it is not likely the City will 

accommodate you (find a non-driving job for you) 

for that period of time.  You may be subject to 

termination. You would have full appeal rights, 

and your Association would certainly represent 

you, but if it is clear you will not be able to 

perform “the essential duties of the position” for a 

year, you are likely to lose your job. 

 

If you drive a heavy vehicle for the City (say in 

streets, sanitation, parks, or water), and your 

position requires a commercial license.  You are 

also subject to termination, but with this proviso: 

it is more likely that the City may be able to 

accommodate you, by assigning you to a non-

driving job. You are likely to be threatened with 

discipline, to have to go through a hearing, to be 

demoted (as non-driving jobs probably pay less) 

and to have to go for substance counseling and 

regular testing. But you might not lose your job.  

 

What determines whether or not an employer is 

willing to reassign a truck driver who loses his 

driver’s license for a year? To an 

enormous extent, whether there IS other 

work, which you can perform – and to an 

even greater extent, whether they like 

you. A good, hard-working employee, 

who has demonstrated his value to the 

employer, will likely be accommodated (although 

the current hard financial times make this more 

difficult…).  Each case is handled on its own 

merit; there is no “law” in this arena.  

 

The bottom line: like many things in life, there 

are consequences to our behavior.  The dangers 

of driving under the influence of alcohol or 

drugs are well documented.  And the lobbying 

of groups such as MADD increased the 

criminal impact of the act.  The public 

generally, as a whole, supports this increased 

criminalization -- and employers are becoming 

equally less tolerant.  On the good side, of 

course, drunk driving has been reduced, and 

many more people are alive today 

because of this.   
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No Retaliation for Exercising Your “Family 
Responsibility Rights” 

 

Twenty years ago, you could have been fired for taking time off 
the job to stay with your child in the hospital.  With the passage 

of the federal Family Medical Leave Act, however, you gained the right to use up to 12 
weeks of time without threat to your job or your benefits.  

That time was originally unpaid, but in 1999, employees (in California) also gained the 
right to use some of their sick leave to care for sick family members.  

But it wasn’t until 2003, however, that employers were told that it was a crime to 
retaliate or discriminate against employees for exercising their rights under these laws.  

Discrimination can take a variety of forms.  It can take the form of failure to promote, 
denial of benefits, denial or interference with the use of time off, negative comments on 
the job, references to the use of leave on performance reviews, disparate treatment to 
employees who are pregnant or have child care needs, retaliation for complaining about 
discrimination, etc. The following is a list of various discrimination cases which have been 
heard by courts over the years: 

 Termination of a pregnant employee because she can no longer meet the physical 
demands of the job;  

 Giving promotions to men or women without children, rather than to more 
qualified mothers, based on the stereotype that women with small children can’t 
be “dedicated to the job”;  

 Refusing flexible work schedules to people who request these for childcare reasons, 
while granting them to other employees;  

 Making up performance deficiencies to justify dismissal of employees who have 
used considerable FMLA time 

 Repeatedly failing to promote the most qualified employee, who also had 
significant responsibilities to care for a disabled spouse.  

 Writing up employees for “excessive sick leave,” although the leave was 
used to care for a critically ill parent.  

Gender and pregnancy discrimination are, today, among the most 
common forms of discrimination. After all, women of child-bearing 
age and parents of small children really do use sick leave more often 
than single or childless people.  
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Employers really would rather NOT lose all this productive time, and really would like to 
reward those employees who don’t use family time off. Their problem, aside 
from this being somewhat inhumane, is that it’s also illegal!  

Many of the cases brought to court under these statutes share a common 
characteristic: each is the result of a hidden gender bias or assumptions 
about how employees with family responsibilities will or should act. These 
include assumptions that mothers/women are less committed to their jobs 

(or unwilling to travel or work long hours,) that fathers/men should not need to use FMLA 
time; and that employees who must also function as care givers are easily distracted and 
unreliable.   

Most people won’t admit to holding these biases; they are invisible but pervasive -- and 
employment decisions based on them are now prohibited by law. Obviously gender bias 
is much more difficult to prove than outright discrimination. Rarely do Personnel 
Directors come out and say, “Don’t give that job to Stacy. I heard that she was pregnant.”  

Outside of written comments or verbal statements, the only “proof” lies in patterns of 
discrimination: repeated failures to promote, repeated denials of “perks,” etc.  In 
California, the laws addressing discrimination and family leave rights include the Fair 
Employment and Housing Act (FEHA), federal law under Title VII of the Civil Rights Act of 
1964 (including the Pregnancy Discrimination Act), the FMLA and the Americans With 
Disabilities Act.  

 

RECENT LEGAL DECISIONS 
 

The following are significant legal decisions which further the rights of 

public employees in California. Please keep in mind that each case is 

unique. If you have a specific legal question or problem, call your Board 

Rep or HELP Staff.  
 

Employer Must Pay for Off-Duty Job Related Training 

The U.S. Department of Labor (DOL) has issued an opinion requiring a private company 
to pay for off-duty training time that was directly related to employees’ jobs. The 
case involved a communications company whose employees install and service 
equipment manufactured by outside vendors.  One of those vendors was hired to 
provide training during regular work hours; however, to be able to take the training, 
the vendor required completion of four web-based prerequisite classes.   

 
The employer asked DOL for an opinion as to whether the time the employees spent taking the 
prerequisite classes on their own computers had to be paid. The DOL said YES: the company must pay 
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for the time spent participating in taking the prerequisites because it was directly related to the 
employees’ jobs. 
 

Court Determines That Overnight Travel Need Not be Considered an “Essential Job 
Function” for Diabetic Employee Under the ADA  
 A diabetic employee, who lost his job because he could not tolerate overnight travel or pass a 
respirator test has been cleared for hearing under the ADA by the U.S. 9th Circuit Court of Appeals. The 
legal question was whether or not the employer could require the employee to pass medical tests 
which have no bearing on his assigned duties. The significance of this case is that Courts are increasingly 
cracking down on employers who would rather terminate ill or injured employees. Employers cannot 
cite unnecessary medical requirements or performance criteria as grounds for terminating people.  
 

Employer Agrees to Make Religious Accommodations to Settle Department of Justice 
Lawsuit 
A female job applicant, who had requested permission to wear a skirt on religious grounds, instead of 
the traditional bus driver uniform pants, was refused employment by the MTA.  Two existing employees 
were also denied the right to wear the Muslim headwear (a Hijab) while on duty. The employees filed 
suit on the grounds of religious discrimination, and The Washington Metropolitan Transit Authority was 
found guilty of failure to provide religious accommodation. The entity has agreed to accommodate 
applicants and employees in the future, and to make sure that any future restrictions on clothing be 
based only on safety related grounds. 
 

Whistleblower Does Not Have to Exhaust “Internal Remedies” Before Filing Suit 
A school district employee, who refused to remove asbestos without being properly certified, found 
himself laid off within a short time period after the event. He believed that the layoff was retaliatory 
and filed suit in federal court. The District tried to argue that he had to comply with a local Civil Service 
Rule requesting and going through a Civil Service hearing before he could file a retaliation-for-
Whistleblower lawsuit.  
 
The school district was wrong; the employee was free to sue to get his job back.  In California, 
employees making whistleblower-related claims are not required to exhaust either internal or other 
administrative remedies under the California Labor Code, despite any local rules to the contrary. 
 

NO SEARCH AND SEIZURE OF PUBLIC EMPLOYEES’ HOMES 
The Ninth Circuit Court of Appeals has issued an important decision affecting the privacy rights of public  
employees throughout the State. In the matter of Delia v. City of Rialto, the Court held that a public 
employer cannot force an employee to turn over personal property kept at his house.  This 
matter came up when Delia, a firefighter, was being interrogated about performing work on 
his house while off the job on a work injury.  He was ordered to go home, escorted by 
two Battalion Chiefs, and to allow them to inspect several items of building materials.   
 
While he cooperated with the search, the employee later filed a federal lawsuit against 
the City, based on this violation of his 4th amendments (unwarranted search) rights.  The Court then 
issued a decision saying that “[T]he Fourth Amendment has drawn a firm line at the entrance to the 
house. Absent exigent circumstances, that threshold may not reasonably be crossed without a warrant.”  

http://www.policeattorney.com/content/ldm-obtains-9th-circuit-decision-protecting-public-employees-search-thier-home


 
Visit us @www.helplac.org 

Thus, public employees cannot be required to waive their right to a search warrant, if their employer wants 
to search their home.  
 

No Discrimination Against Officers who Spent Time in Iraq War  

Two Montebello Police Officers have won a federal discrimination complaint against the City 
for failure to restore their work conditions after a tour of duty.  This case arose when the 
employees returned from Iraq and requested that their annual leave, their seniority, and their 
pay-steps for the time they spent in the armed forces be reinstated.  The City refused and the 
officers sued.  The U.S. District Court found that the City’s actions violated the Uniformed 

Services Employment & Reemployment Rights Act (“USERRA”).   It was ordered to compensate the 
officers for the loss of leave and additional pay, and to reinstate their seniority as if they had never 

left. 
 

Right to Collect Overtime Based on Job Duties, not Title  
An employee with Pomona Unified School District had an argument with his supervisor and was 
reassigned from the job of Assistant Program Manager to a “patrol” position. In other words, he was 
moved from a management job into a “rank and file” assignment – although the City never changed his 
job title or pay level.   In his administrative position, the employee was "exempt" (not eligible for 
overtime) but after the reassignment, he requested overtime pay, similar to the other officers on 
patrol.  The City refused, arguing that he still had a management-level job title.  However, the officer 
and his union argued that his duties were clearly the same as the other, hourly employees.   
 
The officer ultimately filed a claim under the FLSA (Fair Labor Standards Act) and he won. The Court 
found that eligibility for overtime is based on job duties, not title.  The District was required to provide 
back overtime pay as well as his legal costs and attorney’s fees.  
 

Court Reinforces Public Employees’ Free Speech Rights  
In Professional Firefighters Association v. City of Victorville, a federal court held 
that a local ordinance aimed at limiting public employees' right to communicate 
with the City Council was unconstitutional.  The City tried to block the employees 
from communicating with the Council, citing a very old ordinance which said "It is unlawful" for any 
employee "to meet with, communicate with, or discuss with any one or more members of the city 
council regarding any aspect of employer, employee relations except in a duly called public meeting of 
the city council." The ordinance effectively prevented the employees from meeting with the Council, 
even during non-work hours.  
 
The union initially requested that the ordinance simply not be enforced, as it clearly interfered with 
their right to meet with public leaders.  But the City refused. Their next step was to file a federal 
complaint, over the violation of their First Amendment right to engage in free speech with their duly 
elected civic leaders. Although the court found in the Union’s favor, the City refused to admit defeat, 
and repeatedly appealed. As a result, the Court finally ruled the ordinance unconstitutional, 
permanently enjoined the City of Victorville from violating the Association members' by enforcing the 
ordinance, and specifically clarified the union members’ right to communicate with their elected 
officials.  

http://www.policeattorney.com/node/29
http://www.policeattorney.com/node/11
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Employee Rights “When the Lights Go Out” 
Your employer has an obligation to maintain a work environment that is 

physically “habitable,” if not always comfortable.  For most employees, this 

means a workspace that has electricity, plumbing, heating and air conditioning, etc.  This 

doesn’t mean that public employees don’t do some pretty nasty, uncomfortable jobs… Think 

about street paving in 100-degree temperatures, or crime scene investigation… But, for the 

most part, public buildings are pretty “civilized.”  

So what happens if the electricity goes out or the plumbing backs up or the formaldehyde in 

the new carpet makes everyone sick?  What happens if there’s a bomb scare, or god-forbid, a 

shooting in the building?  Well, what happens is most people go home. But then what?  Are 

you paid?  What if you need medical attention or even psychiatric attention?  How does this 

work?  Here are some answers… 

First of all, if your employer sends you home 

because your workplace is uninhabitable, and you 

have an MOU, they must continue to pay you.  

This isn’t a matter of law; it’s a matter of contract.  

No law requires that an employee continue to be 

paid if he or she isn’t working.  But your contract 

establishes your hours of work and your pay 

level.  You can’t be “suspended” (denied 

pay) without just cause.  You can’t even be 

forced to use your own vacation or sick 

leave.  This would be a “taking” of 

negotiated benefits.   

You CAN BE compelled to work at home, of 

course, or to work at another location.  In 

most cases, Management retains the right to 

“transfer” you at will.  If you’re given the choice 

between going home and going to another 

worksite, and you choose home, they 

no longer need to pay you.   

If you Become Sick… 

If you become sick as the result of an 

environmental issue in the workplace, 

you may have a legitimate workers 

compensation claim.  This doesn’t necessarily 

mean that you need to sue your employer.  The 

city may simply recognize that people have been 

rendered ill and take care of their medical bills and 

permit them to stay at home, in paid status for a 

few days.  It’s rare that this kind of “exposure” 

results in any permanent health condition.  You 

probably don’t need an attorney or a workers 

compensation “settlement.”  

On the other hand, not all environmental 

hazards in the workplace are acknowledged by 

the employer.  Some people get sick from the 

formaldehyde in the carpet (or mold in the 

air conditioning or fumes in the water 

treatment plant) - and some don’t.  Those 

that do may need to file a claim and prove 

the case with medical evidence.   

Occasionally someone has serious damage 

to the lungs or eyes or brain arising from 

environmental hazards.   People really do 

die from pesticide exposure, poisonous 

gases, and asbestos.  In these circumstances, 

you may need a doctor AND a lawyer.  You may 

also want to start by calling your union staff and/or 

OSHA.  A lot of chemicals which were once 

thought to be harmless are now turning out to be 

cancer-causing.  If you have reason to think you’ve 

been exposed, you should bring this to your 

employer’s attention.  

But Public Employees ARE The 

Emergency Responders! 

On the other hand, many public employees are 

hired specifically to protect the health and safety 

of the public, which means putting themselves in 

danger all the time.  Most people think of Police 

Officers and Fire Fighters as their city’s “first 
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responders,” but those of us who work in this field 

know that there are many non-sworn 

support staff who also face daily 

hazards:  PSO’s and CSO’s, jailers, 

building and fire inspectors, code 

enforcement officers, utility workers, 

street maintenance employees, etc.  

These employees have high rates of 

work injury, but the laws protecting their 

jobs and benefits that apply when they 

are hurt or disabled are much weaker 

AND much lower than those provided to 

sworn employees. 

Can I be forced to work during an 

emergency? 
But, what if you are not an “emergency  

responder” at all?  What if you work in the library, 

or the accounting department? What if you 

write parking tickets?  Can you be forced to 

work during the aftermath of an earthquake or 

during a riot?  The answer is yes.   In theory, 

ALL public employees can be pulled in to 

perform services to the public in an 

emergency.  This means that you can be 

expected to stay at work, and may even be 

called in to work, to assist with whatever tasks 

your public agency wants to assign to you.  All 

agencies are supposed to have a written 

Emergency Response Plan, and your role in that 

plan is supposed to be provided to you.   In theory, 

if you are unwilling to play your part in an 

emergency, you can be subject to discipline.   

Here’s a Good Question… QUESTION:  I have a B.S. from a California State University.  My 

employer says that my position should be salaried, not hourly.  It 

would mean that I would no longer be able to get overtime and would 

go into a different bargaining unit.  I am not happy about this.  Is there 

anything I can do about it?  

ANSWER:  YES.  First of all, a change in your pay status designation under the FLSA 

(Federal Fair Labor Standards Act) is completely negotiable.  If your Association is in 

the middle of a contract, you do not need to negotiate over this at all.  If your MOU 

has expired, or you’re in the midst of bargaining, the City may raise this issue and 

present its arguments to your association about why you should be designated 

“exempt.” 

The FLSA has strict rules about this.  In general, public employees can only be 

designated exempt only if they (1) have jobs requiring advanced degrees (i.e. 

engineer, planner, accountant, librarian); (2) are managers or supervisors (who 

mostly do NOT work “in the field”); or (3) perform high level administrative work (i.e. 

analysts, not secretaries). Employers with tight budgets often try to classify a wide 

range of jobs as salaried because the employees can be expected to perform any 

amount of work without overtime pay. If you think this effort on your Management’s 

part is not correct, you should call your Association staff for help.  
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What the Department of 

Transportation REALLY Says 

About Drug Testing…. 
 

Although it has been 20 years since the Federal Department of Transportation mandated “regular, 
random substance testing” for employees in “safety sensitive positions,” there is still a great deal of 
controversy about what the Feds REALLY require. Not only are many aspects of the federal 
guidelines negotiable when it comes to local implementation, but many local policies seem to be 
expanding in scope (without bargaining!) as time marches on. The purpose of this article is to tell 
you exactly what the law really requires. Keep in mind, though, that each agency is unique and 
policies may change as the result of new bargaining…  
 

The Basics… 
First of all, drug or alcohol testing of ANY non-sworn 
public employee is considered by the  
Supreme Court as an illegal invasion of privacy (unless 
a policy allowing for such is negotiated.) In the mid-
1990s the Department of Transportation 
mandated public employers to establish policies 
requiring regular, random testing for public 
employees who hold a commercial Class A or B license 
which is used in conjunction with their employment. 
“Commercial” refers to the size of the vehicle: over 
26,000 pounds.  
 
When local cities and water districts began 
negotiating these policies, they frequently tried to 
encompass a wider range of employees under the 
“DOT net” than the law required. If your Association 
bargained well, you clarified that not all employees 
who hold Class A or B licenses are subject to testing. 
Nor are all those employees in job classes requiring 
the licenses subject to testing. The law requires that 
only those who both HOLD the licenses and MIGHT 
DRIVE the vehicles can have their privacy randomly 
invaded. There is no minimum frequency of driving 
heavy vehicles that might make you more subject to 
testing than someone else. For example, a mechanic 
who might drive a bus only to test the 
brakes is as subject to regular, random 
testing as someone who drives a bus all day 
long. 
 
The federal guidelines set a minimum 
number of tests per year. These tests may 

occur at any time while the employee is on duty, and 
the law does not address the method for determining 
“randomness.” 50% of the eligible workforce must be 
tested each year, so people who drive heavy vehicles 
for public agencies are frequently going to be 
substance-tested.  
 

The Effects… 
The law does not address HOW employees 
should be tested, nor does it address (except 
in broad terms) how an employee who tests 
“dirty” shall be treated. One of the major 
subjects of DOT policy negotiations used to be 
the validity of the testing procedure, the 
possibility of “false positives” and the 
employee’s right to demand re-testing. Over 
the years, testing procedures have been 
improved, and are rarely found to be 
“tainted” any longer. Also, most employers allow for 
re-testing and will accept plausible explanations for 
“false positives.”  
 
Also, over the years, safety-sensitive employees have 
accepted the necessity to report legal prescriptions 
for drugs that could trigger a positive substance 
reading.  

 

Potential Discipline 
Employees who are disciplined for DOT violations 
do not waive their “Skelly” rights. The hearing 
process gives the parties the opportunity to get to 
the truth of a situation before discipline can be 
imposed. If an employee has been found to have 
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drugs or alcohol in his system, while on the job, he 
may be disciplined and/or offered some agreed-upon 
“last chance contract.” The law requires that an 
employee who “tests dirty” be disallowed from 
driving a heavy vehicle that day. But it does not 
prevent him from doing other work, nor does it 
require that he is “punished.”  
 
If anything, the Department of Transportation leans in 
the direction of counseling. Employers must refer all 

employees who test positive to a drug or alcohol 
rehabilitation program. In most cases, employers 
require employees that test positive, to be tested 
more frequently as a condition of continued 
employment. This enables employees to keep their 
jobs, while helping to guarantee that an employee 
with a drug or alcohol problem probably won’t be 
driving a heavy vehicle in the future…

  
 

Questions & Answers: 

 

 Your Rights as a Public Employee   
 

Each month we receive dozens of questions about your rights on the job. The following are 

some GENERAL answers. If you have a work-related problem, feel free to talk to your 

Board Rep or Association Staff at HELP.  
 

Question:  What benefits are protected when on 

FMLA?  I have been given conflicting information 

by different people in my HR department.  

Answer:  The  FMLA is essentially a job 

protection law. It gives you up to 12 weeks of 

time off per year if you, or a member of your 

family, have a serious medical condition. 

During this time the employer must continue 

to pay its normal contribution to your 

health/dental insurance.   You continue to 

accrue vacation and sick leave as long as you 

are still in a paid status (using sick leave, vacation, or 

comp time).  The employer also continues to pay its 

contribution to your retirement benefit while you’re in 

paid status.  After you have used up accrued leave, if 

you are off the job on FMLA leave, but in unpaid 

status, you don’t continue to accrue leave and the City 

no longer pays your retirement contribution.    

Question:  On my performance review, I 

was told that my work efficiency has 

decreased and that this has been noticed by 

others. I told my supervisor that I was not 

aware of this and that nothing has ever 

been said to me.  She said that is what 

reviews are for.  I would think that each 

incident should be pointed out so we are aware of 

them and can make corrections BEFORE the  

 

yearly review.  What is the standard practice with 

this? 

 

Answer:  The standard practice is that there really is no 

standard practice. It would be logical and helpful if you 

could be told about work problems at the time that they 

occur, but not all supervisors are on top of this. If you  

think the negative statements are untrue, or too severe 

OR if they affect your pay, you DO have the right to 

appeal, file a grievance or file a rebuttal, depending on 

the procedure in your MOU.  You might also ask your 

supervisor to be more timely and specific, so you aren’t 

“dinged” for problems you didn’t even know about in 

the future.  

 

Question:  I am new to the City and do not have 

much vacation time accrued.  Is it true that I can 

only take a vacation time when I have time on the 

books?  

 

Answer:  Generally you have to earn the vacation 

before taking time off, although there is nothing to 

prevent your employer from advancing you unearned 

time.  You DO have the right to take UNPAID time for 

a variety of legal or medical reasons.    

 

Question:  What are the legal guidelines for paying 

employees on time? We are enrolled in automatic 

deposit, and as of today (which is payday) no one has 

received their paycheck.  If this results in “NSF” 

fees for employees, is the city responsible? 
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Answer:  California law requires that you BE 

PAID on regular paydays. If computer glitches 

(or human error) cause your check to be late, you have 

the right to file a grievance.  However, there is no 

legal “penalty” which requires your employer to pay 

you back for bounced checks and “insufficient fund” 

fees. In general, court decisions in this area advise 

employees that they should manage their checking 

accounts so they do not write checks on funds that they 

do not possess.   

 

Question:  I've been here for about five years now, 

have a great track record, very few mistakes, always 

on time, and always polite to the customers and co-

workers. But I have been passed over for 

promotions three times. I have talked to 

management, all I get is, "Oh, we will look into it." 

Some newer employees are now getting promotions 

and reclassifications and making more than I am.  I 

am a black male, and most of my co-workers are 

Hispanic females – as is my boss.  I am beginning to 

believe I am suffering from racial discrimination. 

What can I do about this?  
 

Answer:  Your concern about discrimination may be 

valid. You might talk to someone in your Human 

Resources Department about this.  You also might 

consider filing an actual complaint. An investigation 

might look at whether other black employees hold 

higher-level positions in the organization, or whether 

there have been other complaints. You need to know, 

though, that unless you, or others, have actually read or 

overheard racially-based remarks, it’s hard to win any 

formal grievance on this subject.  

 

Because there are very good laws on this subject, most 

racism in the workplace has become covert.  A 

conversation with HR may be all you need to change 

the equation. On the other hand, you may also file a 

formal claim with the federal EEOC (Equal 

Employment Opportunity Commission) and/or the State 

DFEH (Department of Fair Employment and Housing.) 

Both agencies have the ability to conduct thorough 

investigations, require impartial hiring procedures, and 

assess penalties where appropriate.  

 

Question:  Is it legally permissible for a Manager to 

require me to provide him/her with a doctor’s note 

anytime I request time off to 

see a doctor?  I have not been 

formally placed on any “sick leave verification” 

status. 

 

Answer:  This is a really complicated subject, 

about which the law says almost nothing.  So 

the answer depends largely on what your MOU 

or the City’s Personnel Rules say.  For example, they 

may say that a doctor’s note is being required after 

three or five days off, or when employees are suspected 

of misusing sick leave. Or they may say nothing at all. It 

is also true that some supervisors use this “doctor’s note 

requirement” as a way to harass subordinates.   

 

If you are NOT a sick leave abuser (a term which is 

highly subject to interpretation) and you are being 

bothered with this requirement, you have every right to 

ask why.  Your union rep can assist you with a 

grievance, if necessary.  
 

You should also know that if you have a chronic illness, 

and have an FMLA letter on file with the City, it IS 

illegal for them to bother you with constant doctor’s 

note requirements.  If you have used a lot of sick leave 

and don’t have a chronic illness, or family member with 

a chronic condition, then you may be suspected of sick 

leave abuse and it may be within the city’s rules to ask 

for proof of doctor’s attendance.   
 

Question:  Can you provide me with 

information regarding use of leave by an 

exempt employee?  Specifically, I want to 

know if I take 30 minutes off during the day 

for a doctor’s appointment, do I have to use 

accrued leave time for this.  I understand 

that I can be required to work unlimited 

hours in a week, or whatever it takes to get 

the job done is required, but, for all the time that 

I’ve worked here, I thought that if an exempt 

employee worked at least 6 hours in a day, he did 

not have to use leave accruals.  My new boss thinks 

differently… 

Answer:  This can be a really complicated subject, but 

the short answer is that although an exempt employee 

is expected to work the number of hours necessary to 

get the job done, if the employer provides you with sick 

leave and/or vacation, they have the right to require 

you use those accruals when you are sick or on 

vacation.  If there was a rule in your city about 6 

hours’ attendance, it was probably an internal rule – 

which your new boss knows nothing about.  
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Association Members 
Are Eligible for 

Free Legal Services 

 
As part of our arrangement with our professional staff, members now have access to an 

attorney for all types of legal advice. If you are a current Association member, you may 

call our Attorney, John Stanton for assistance in any of the following areas:  

  

1. Small Claims Court 

 2. Family Law (divorce, child custody, etc.) 

 4. Estate Planning (Wills and Trusts)  

 5. Taxation problems  

 6. Personal Injury 

 7. Real Property (interests in land) 

 8. Department of Motor Vehicle hearings 

 9. Unemployment Insurance hearings 

 10.     Criminal Law 

 

This service does NOT include representation in Court, but does include evaluating your 

case, and up to two hours' of assistance in resolving it. There is no limit to the number of 

cases you may bring forward & all conversations are confidential.  

 

John has advised us that very often, people don't need to retain a lawyer; they just need 

simple advice and perhaps, a little help. If you do need formal representation, they will 

refer you to a reputable attorney in that field.  

 

John is available at (714) 974-8941 or 

John@johnjstanton.com 
 

This is a service for HELP members ONLY, Please… 

TO JOIN HELP CALL 310-338-8155 

 


